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PROCEEDINGS AND DEBATES OF THE 9 3d CONGRESS, FIRST SESSION 

SENATE-Thursday, October 18, 1973 
The Senate met at 12 o'clock noon and 

was called to order by the President pro 
tempore (Mr. EASTLAND). 

PRAYER 

Pastor Raymond Shaheen, St. Luke 
Lutheran Church, Silver Spring, Md., of
fered the following prayer: 

Eternal God, Heavenly Father: Merci
fully look upon us as we turn in Your 
direction. Hear us as we tell You what 
we have found out about You: 

You are to be honored because of Your 
goodness; respected because of Your 
truth; trusted because of Your love; 
feared because of Your wrath; and 
obeyed because of Your wisdom. 

Hear us now, Heavenly Father, as we 
pray for these Your servants in this Sen
ate of our land. As they are called upon 
to deliberate and to decide regarding per
sons and principles, programs and poli
cies, let them do so only as they honor 
You in Your goodness, respect You in 
Your truth~ trust You in Your love, fear 
You in Your wrath, and obey You in Your 
wisdom. 

Then let them be assured that how they 
deliberate and what they decide may be 
acceptable in Your sight, Judge Eternal 
and Father of all nations. 

Through Jesus Christ. Amen. 

MESSAGES FROM THE PRESIDENT 
RECEIVED DURING ADJOURNMENT 

Under authority of the order of the 
Senate of October 16, 1973, the Secre
tary of the Senate, on October 17, 1973, 
received a message from the President of 
the United States, which, on today, Octo
ber 18, 1973, together with the accom
panying report, was referred to the Com
mittee on Finance. The message is as 
follows: · 

To the Congress of the United States: 
In accordance with section 402 (a) of 

the Trade Expansion Act of 1962 <TEA), 
I transmit herewith the Seventeenth An
nual Report of the President on the 
Trade Agreements Program. This report 
covers developments in the year ending 
December 31, 1972. 

In the period since I last reported to 
the Congress on our trade agreements 
program, we have taken major new ini
tiatives to give strong momentum to 
closer multilateral cooperation and to 
develop a fairer and more efficient 
framework for the conduct of interna
tional economic relations. As a result of 
intense preparatory work throughout 
1972, nations accounting for the bulk of 
world trade, meeting in Tokyo last 
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month, opened a major round of new 
negotiations to reduce tariff and non
tariff barriers to trade and to reform 
the rules by which all can gain from ex
panded trade. In the related field of 
monetary affairs, encouraging progress 
has been achieved on reform of the in
ternational monetary system to provide 
sound underpinnings for a fairer, more 
open trading system. 

Concurrently with work on these basic 
longer term objectives, U.S. negotiators 
also pressed actively in bilateral con
sultations for the early removal of for
eign nontariff barriers which have dis
torted normal trade patterns and re
stricted u.S. exports. The success of these 
efforts has, in some cases, opened mar
kets where U.S. exporters have competed 
at a disadvantage for over two decades. 
In other instances, prompt U.S. asser
tion of our rights under the General 
Agreement on Tariffs and Trade . has 
either deterred the institution of pro
posed restrictions or resulted in their 
early termination. 

As a result of U.S. representations, our 
traders are already realizing tangible 
benefits from the major liberalization of 
quotas and licensing by Japan and the 
virtual elimination of Japanese export 
incentives. Compensatory taxes affecting 
some $40 million of U.S. agricultural ex
ports were terminated on 98 percent of 
the products involved. The reduction or 
removal of these and other trade dis
tortions demonstrates that sound trade 
policy and vigorous negotiation can 
create new and· better opportunities 
for American businesses, farms, and 
workers. 

Consistent with our efforts to 
strengthen the fabric of common inter
ests between this country and the Soviet 
Union, we concluded a major agreement 
last year which lays the basis for the 
normalization of relations in the trade 
field. Important initial steps also have 
been taken to reduce barriers to com
mercial relations with the People's Re
public of China. These developments 
open vast opportunities for long-term 
mutual economic benefit and for the ad
vancement of world peace through the 
reduction of political tensions. I again 
urge the Congress, in considering my re
quest for authority to grant normal tar
iff treatment to these countries, to work 
with me in framing an authority which 
preserves these gains. 

While we may justifiably be encour
aged by our achievements in trade and 
monetary negotiations since 1971 and by 
the reversal of the downward trend in 
our merchandise trade balance, we must 

not underestimate the magnitude and 
complexity of the tasks ahead. The mul
tilateral trade negotiations which have 
just been opened are a fundamental 
building block in the foundation of a new 
world politico-economic structure. The 
stakes are thus high and the bargaining 
will be intense. 

To realize our objectives in the trade 
field, I sent to the Congress last April 
proposals for new legislation entitled the 
Trade Reform Act of 1973. In my state
ment of October 4, I expressed my views 
on the bill which was approved by the 
House Ways and Means Committee. As 
legislative deliberation continues, I look 
forward to working with the Congress on 
this bill in a spirit of constructive part
nership. 

The profound changes which have 
taken place in the world economy and the 
impact of growing economic interde
pendence on political relations among 
nations is now clearly recognized. While 
formidable problems exist in the trade 
area and while countries still differ 
widely on some of the important issues, 
the will now exists to negotiate the neces
sary far-reaching changes instead of re
sorting to confrontation or retaliatory 
measures which generate political fric
tions. We, like other nations, will be hard 
bargainers, but with a sbared spirit of 
mutual commitment to a more open and 
equitable trading system, the entire world 
can progress toward a new era of eco
nomic well-being and peaceful inter
national relations. 

RICHARD NIXON. 
THE WHITE HousE, October 17, 1973. 

Under authority of the order of the 
Senate of October 16, 1973, the Secretary 
of the Senate, on October 17, 1973, re
ceived messages from the President of 
the United States submitting sundry 
nominations. 

On today, October 18, 1973, the nom
inations were referred to the appropriate 
committees. 

(For nominations received October 17, 
1973, see the end of Senate proceedings 
of today.) 

REPORT OF A COMMITTEE SUB
MITTED DURING ADJOURNMENT 
Under authority of the order of the 

Senate of October 12, 1973, Mr. MAGNU
soN, from the Committee on Commerce, 
today submitted its report <No. 93-470) 
to accompany the bill (8. 1769) estab
lishing a U.S. Fire Administration and 
a National Fire Academy in the De
partment of Housing and Urban Devel
opment, to assist State and local govern-
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ments in reducing the incidence of 
death, personal injury, and property 
damage from fire, to increase the effec
tiveness and coordination of fire preven
tion and control agencies at all levels of 
government. 

MESSAGE FROM THE HOUSE 
A message from the House of Rep

resentatives, by Mr. Hackney, one of 
its reading clerks, informed the Senate 
that, pursuant to the provisions of sec
tion 1, Public Law 689, 84th Congress, as 
amended, the Speaker had appointed 
Mr. LATTA, vice Mr. DEVINE, resigned, as 
a member of the U.S. Group of the North 
Atlantic Assembly. 

The message announced that the 
House insisted upon its amendments to 
the bill <S. 1435) to provide an elected 
Mayor and City Council for the District 
of Columbia, and for other purposes, dis
agreed to by the Senate; agreed to the 
conference asked by the Senate on the 
disagreeing votes of the two Houses 
thereon, and that Mr. DIGGS, Mr. FRASER, 
Mr. REES, Mr. ADAMS, Mr. MANN, Mr. 
BRECKINRIDGE, Mr. NELSEN, Mr. HARSHA, 
Mr. BROYHn.L of Virginia, and Mr. LAND
GREBE were appointed managers on the 
part of the House at the conference. 

The message also announced that the 
House had passed the bill <S. 1570) to 
authorize the President of the United 
States to allocate crude oil and refined 
petroleum products to deal with exist
ing or imminent shortages and disloca
tions in the national distribution system 
which jeopardize the public health, 
safety, or welfare; to provide for the 
delegation of authority to the Secretary 
of the Interior; and for other purposes, 
with amendments, in which it requested 
the concurrence of the Senate. 

The message further announced that 
the House had agreed to the report of 
the committee of conference on the dis
agreeing votes of the two Houses on the 
amendment of the House to the bill (S. 
2016) to amend the Rail Passenger Serv
ice Act of 1970 to provide financial assist
ance to the National Railroad Passenger 
Corp., and for other purposes. 

The message also announced that the 
House insisted upon its amendment to 
the bill <S. 2408) to authorize certain 
construction at military installations, 
and for other purposes, disagreed to by 
the Senate; agreed to the conference 
asked by the Senate on the disagreeing 
votes of the two Houses thereon, and 
that Mr. HEBERT, Mr. PIKE, Mr. BENNETT, 
Mr. STRATTON, Mr. BRAY, Mr. KING, and 
Mr. WHITEHURST were appointed man
agers on the part of the House at the 
conference. 

The message further announced that 
the House had agreed to the report of 
the committee of conference on the dis
agreeing votes of the two Houses on the 
amendments of the Senate to the bill 
<H.R. 6691) making appropriations for 
the legislative branch for the fiscal year 
ending June 30, 1974, and for other pur
poses; that the House receded from its 
disagreement to the amendments of the 
Senate numbered 1 to 33, inclusive, 35, 
39, 47, 48, and 49 to the bill and con-

curred therein, and that the House re
ceded from its disagreement to the 
amendment of the Senate numbered 34 
to the bill and concurred therein, with 
an amendment, in which it requested the 
concurrence of the Senate. 

The message also announced that the 
House had agreed to the concurrent res
olution <S. Con. Res. 51) expressing the 
appreciation of Congress to Vietnam vet
erans on Veterans Day, 1973. 

The message further announced that 
the House had agreed to the concurrent 
resolution <S. Con. Res. 54) providing 
for adjournment of the Senate from 
Thursday, October 18, 1973, to Tuesday, 
October 23, 1973, with an amendment in 
which it requested the concurrence' of 
the Senate. 

The message also announced that the 
House had passed the following bills, 
in which it requested the concurrence 
of the Senate: 

H.R. 3544. An act for the relief of Robert 
J. Beas; 

H.R. 3758. An act for the relief of Isabel 
Eugenia Serrane Macias Ferrier; 

H.R. 5450. An act to amend the Marine 
Protection, Research, and Sanctuaries Act 
of 1972, in order to implement the pro
visions of the Convention on the Prevention 
of Marine Pollution by Dumping of Wastes 
and Other Matter, and for other purposes; 

H.R. 6119. An act for the relief of Arturo 
Robles; 

H.R. 6979 . An act for the relief of Monroe 
A. Lucas; 

H.R. 7210. An act !or the relief of George 
Downer and Victor L. Jones; 

H.R. 9276. An act for the relief of Luther 
V. Winstead; 

H.R. 9450. An act to authorize the Secre
tary of Commerce to transfer the N.S. 
Savannah to the city of Savannah, Ga.; and 

H.R. 10717. An act to repeal the act termi
nating Federal supervision over the property 
and members of the Menominee Indian tribe 
of Wisconsin as a federally recognized, sover
eign Indian tribe; and to restore to the 
Menominee tribe of Wisconsin those Federal 
services furnished to American Indians, 
because of their status as American Indians; 
and for other purposes. 

ENROLLED BILL SIGNED 
The message further announced that 

the Speaker had affixed his signature to 
the enrolled bill <H.R. 9590) making 
appropriations for the Treasury Depart
ment, the U.S. Postal Service, the Execu
tive Office of the President, and certain 
independent agenices, for the :flscal year 
ending June 30, 1974, and for other pur
poses. 

The enrolled bill was subsequently 
signed by the President pro tempore. 

HOUSE BILLS REFERRED 
The following bills were severally read 

twice by their titles and referred. as in
dicated: 

H.R. 3544. An act !or the rellef of Robert 
J. Bea.s; 

H.R. 3758. An act for the relief of Isabel 
Eugenia Serra.ne Macias Ferrier; 

H.R. 6119. An act for the relief of Arturo 
Robles; 

H.R. 6979. An act for the relief of Monroe 
A. Lucas; 

H.R. 7210. An act for the relief of George 
Downer and Victor L. Jones; and 

H.R. 9276. An act !or the relief of Luther 
V. Winstead. Referred to the Committee on 
the Judiciary. 

H.R. 5450. An act to amend the Marine 
Protection, Research, and Sanctuaries Act 
of 1972, in order to implement the provisions 
of the Convention on the Prevention of 
Marine Pollution by Dumping of Wastes and 
Other Matter, and for other purposes; and 

H.R. 9450. An act to authorize the Secretary 
of Commerce to transfer the N.S. Savannah 
to the city of Savannah, Ga. Referred to the 
Committee on Commerce. 

H.R. 10717. An act to repeal the act 
terminating Federal supervision over the 
property and members of the Menominee 
Indian tribe of Wisconsin as a. federally rec
ognized, sovereign Indian tribe; and to re
store to the Menominee tribe of Wisconsin 
those Federal services furnished to American 
Indians, because of their status as American 
Indians; and for other purposes. Referred 
to the Committee on Interior and Insular 
Mairs. 

THE JOURNAL 
Mr. MANSFIELD. Mr. President, I ask 

unanimous consent that the reading 
of the Journal of the proceedings of 
Tuesday, October 16, 1973, be dispensed 
with. 

The PRESIDENT pro tempore. With
out objection, it is so ordered. 

COMMITTEE MEETINGS DURING 
SENATE SESSION 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that all committees 
may be authorized to meet during the 
session of the Senate today. 

The PRESIDENT pro tempore. With
out objection, it is so ordered. 

MISUSE OF NAMES, WORDS, 
EMBLEMS, OR INSIGNIA 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the Senate pro
ceed to the consideration of Calendar 
No. 441, H.R. 689. 

The PRESIDENT pro tempore. The bill 
will be stated by title. 

The assistant legislative clerk read as 
follows: 

H.R. 689, to amend section 712 of title 18 of 
the United states Code, to prohibit persons 
attempting to collect their own debts from 
misusing names in order to convey the false 
impression that any agency of the Federal 
Government 1s involved in such collections. 

The PRESIDENT pro te~pore. Is 
there objection to the present considera
tion of the bill? 

There being no objection, the Senate 
proceeded to consider the bill, and it 
was ordered to a. third reading, read the 
third time, and passed. 

THE SITUATION IN THE 
MIDDLE EAST 

Mr. MANSFIELD. Mr. President, a 
very interesting editorial on the situa
tion which has been developing in the 
Middle East was published in the Mis
soulan of Missoula, Mont., on October 12, 
1973, entitled "Ominous Sight." 

I ask unanimous consent to have the 
editorial printed in the REcoRD. 

There being no objection, the editorial 
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was ordered to be printed in the RECORD, 
as follows: 

OMINOUS SIGHT 

Who started it? Why did it start? Who's 
winning? Answers to these questions about 
renewed fighting in the Middle East are in 
dispute. But one thing which can b6 said 
with certainty about the war between Israel 
and the Arab countries, Syria and Egypt, 
1s that it gravely endangers world peace. 

:1ot that the world is all that peaceful. 
A military takeover in Chile, violent reaction 
to the repressive apartheid society in South 
Africa, and continued fighting in Indochina 
are just a few of the current reminders that 
peace on earth is a hope, not a reality. 

What makes the Middle East war more 
threatening than these other disturbances 
is the potential line-up of the world's super 
powers. China made its position clear 1m
mediately by denouncing the Israelis and 
calling for their return to boundaries ht'ld 
before the 1967 Six-Day War. Russia, Whlch 
at first appeared to be cooperating with the 
United States in trying to maintain a low 
profile in the affair, is now moving visibly 
toward the Arab ranks. The United States, 
traditionally a friend of Israel, may be forced 
into maintaining that position-with arms
even though interests in Arab on could cause 
some wavering. 

Interest in Arab oil is likely to determine 
the position of European countries also. 
Other nations are less indecisive. India has 
endorsed the Arab cause, and many African 
countries have done the same. One by one 
the countries of the world are taking sides, 
and it is an ominous sight. 

We do not know what is the best way, 
the most effective way to bring peace to 
the beleagured Middle East. If we did, 
we'd ask to trade places with Henry Kis
singer. But one thing we do know-we are 
weary of war. We are weary from World War 
I, World War II, the Korean War, the Viet
nam War, and we are weary of asking, wm 
it never end? 

TROOP COMMITMENTS OVER~EAS 
Mr. MANSFIELD. Mr. President, I ask 

unanimous consent to have printed in 
the RECORD a very interesting article 
published in the New Republic for Oc
tober 20, 1973, entitled "Rethinking U.S. 
Commitments-Troops Overseas." 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

RETHINKING U.S. COMMrrMENTS: TROOPS 
OVERSEAS 

The United States has 500,000 servicemen 
stationed on foreign son and another 100,000 
assigned to fieets overseas; 360,000 depend, 
ents accompanying them. More than 2,000 
American bases dot the globe, and every con
tinent, including Antarctica, is covered. To 
support this widespread network some 200,000 
foreign citizens ~re employed. The annual 
cost is estimated at $30 blllion. 

The largest US commitment is to the North 
Atlantic Treaty Organization. Some 300,000 
Ainerican troops are based in Europe, about 
two-thirds of them in the "American zone of 
occupation" in Southern Germany. If block
ing the most likely Soviet invasion route were 
their principal purpose, they would be bet
ter situated across the northern plains of 
Germany. Instead for the most part they are 
tucked away in the mountains of Bavaria. 
That's because they are a tripwire rather than 
a barrier and a psychological deterrent more 
than P physical impediment to the Russians. 

US nuclear power has been, and remains, 
the key military deterrent ... ? a. Soviet inva
sion. The submarines, misslles a.nd bombers 
of our strategic forces carry 6000 nuclear 
weapons, and there are also 7000 "tactical" 

r'\lclear weapons under US control J1. F :.n-ope. 
In terms of conventional power, the four and 
one-third US army divisions are a poor match 
for the 31 Soviet divisions in Eastern Europe. 
In addition to being outnumbered American 
troops are inadequately prepared. It is not 
uncommon, for example, for an infantry 
company to experience an almost complete 
personnel turnover in a year. Asked in Jan
uary 1972 about the readiness of the third 
armored division in Frankfurt, the com
mander, Major General William Kraft, re
marked: "If you take 75 as a passing score, 
of 23 battalions in the division, 5 or 6 are 
above passing. The rest would be below 75 in 
various degrees; none would be real low." 

If US forces on the East-West frontier were 
the key to European defense, the general's 
statistics would have prompted major con
gressional investigations, but his numbeJ, 
simply confirmed a widely held impression. 
With 134 admirals and generals assigned to 
NATO and four or five technicians and paper
shuffiers for each combat soldier, the purpose 
of our European garrison is not to fight so 
much as to symbolize the American commit
ment to NATO: a commitment only as ~ood 
as our willingness to bac1r it up with nuclear 
weapons. The :>urpo& is also to provide a 
"good post" for many omcer- and higher
grade enlisted men. 

In June Secretary of Defense James 
Schlesinger spoke to the NATO defense 
ministers about the need for a "stalwart" 
conventional defense. The European reaction 
was summed up by Britain's Lord Chalfont. 
Writing in the Times of London, the be
mused former minister of state · said, "the 
Pentagon still believes that the alliance is 
strong enough to defend itself against an 
attack in Europe without recourse to nuclear 
weapons .... If anythq more was needed to 
concentrate the minds of West European 
statesmen on the need for a fundamental 
reassessment of their foreign and defense 
policies, this surely was it." 

The size of the American garrison now 1s 
307,000, but it has been as high as 463,000 
{1962) and as low as 296,000 (1969). Presi
dent Nixon argues that he needs to maintain 
the present level as a "bargaining chip" to 
win reciprocal Soviet force reductions in Cen
tral Europe. That has been a White House 
argument for many years, but the chip has 
never been cashed, partly because the Rus
sians have not been eager to risk a dimin
ished Soviet m111tary presence in Eastern 
Europe. In 1971 Senator Majority Leader 
Mansfield's proposaJ to cut our European 
garrison in half was defeated, 36 to 61. This 
year Mansfield took a d11Ierent approach, 
offering an amendment to the military re
search and procurement bill to reduce by 
40 percent the number of overseas troops 
worldwide over a three-year period. Although 
that could be carried out. -without a single 
soldier being withdrawn f1·om Europe, it was 
stUl too big a cut for most of the Senate. It 
approved the amendment in the morning, 
but after some hea\ y Pentagon lobbying 
(including phone calls from the NATO com
mander, General Andrew Goodpaster), voted 
it down in the afternoon, 47 to 51. 

The Senate did, however, take two smaller 
steps. The first was its endorsement of an 
amendment introduced by Senators Jackson 
(D, Wash.) and Nunn (D, Ga.) to encourage 
"a more equitable sharing of the costs and 
expenses arising from commitments and 
obligations under the North Atlantic Treaty." 
The combined defense budgets ( 1972) of 
NATO Europe were $33 billion, whereas the 
Pentagon's budget was $79 blllion. The West 
Europeans spend 4.2 percent of their gross 
national product on defense; the Amer ~can 
percentage is 7.5. The direct cost of the 
American garrison in Europe is about $4 bil
lion, and whlle our NATO allies have offset 
some of these costs through purchases of 
American weapons, the net balance-of-pay-

men'ks deficit for 1972 was $1.7 billion. The 
Jackson-Nunn amendment stipulates that 
the United States w1ll withdraw a percentage 
of its forces equal to the percentage of the 
balance of payments not offset by our NATO 
allies. For example 1f only 60 percent of the 
deficit were offset, 40 percent of the US 
garrison wouid be withdrawn. 

The amendment makes little military or 
monetary sense. If the present level of US 
troops in Europe is necessary to keep the 
peace, then the United States ought to be 
prepared to bear the costa irrespective of 
equity; forces that are superfluous to mili
tary needs should be withdrawn. From a 
fiscal point of view, Withdrawing, say. 40 
percent of the American forces would gen
erat-e a fixed balance-of-payments gam con
siderably less than 40 percent of the deficit. 
Moreover 1f the forces withdrawn were not 
deactivated, there would be no real savings. 
Transferring troops from Europe to new 
US bases and maintaining them on active 
duty would cost more, though it would help 
the balance of payments situation. 

Yet the Jackson-Nunn amendment, which 
passed by 84 to 5, does express, as Mansfield 
put it, "a sentiment of dissatisfaction with 
the status quo in Europe." For some that 
dissatisfaction is rooted 1n the size of the 
American garrison 28 years after World War 
II. For others it is based on Western Europe's 
declining contribution to the common de
fense (down 20 percent in relation to GNP 
since 1965). 

Of greater significance was Senator Hum
phrey's move, approved 48 to 36, to cut 
110,000 overseas troops by the end of 1975. 
The House has voted no s1m1lar cut, so the 
matter will not have to be resolved by a 
House-Senate conference committee. Because 
the Humphrey amendment does not specify 
where the cuts should be made, the entire 
reduction could be made in Asia; President 
Nixon's "sensitive negotiations" on mutual 
troop Withdrawals from Central Europe 
would not be affected. We can expect to 
hear from the White House or Mr. Kissinger. 
however, that any such unilateral cut in 
Asia will deny the US a valuable "bargain
ing chip" in discussions with Peking. 

When four American divisions were as
signed to NATO in 1951 Secretary of State 
George Marshall stated there was nothing 
magical about the number; the decision was 
based on m111tary requirements. In 1963 Gen
eral Eisenhower suggested that one US divi
sion in Europe backed by US nuclear power 
would be sumcient to prove our commitment 
In other areas, such as Japan and the West
ern Pacific where 164,000 Americans are now 
stationed, raising the number deployed would 
no more prove our commitment than a mod
est reduction would disprove it. The Penta
gon, however, resists troop cuts for the same 
reason any bureaucracy resists retrenchment. 
The executive obsession with "bargaining 
chips" simllarly militates against any sig
nificant cuts. And although Congress is em
powered by the Constitution to "raise and 
support armies," the Senate's passage of the 
Humphrey amendment showed only that 
that power has not been unconditionally 
surrendered. 

THE MIDDLE EAST 

Mr. MANSFIELD. Mr. President. I 
have given some thought to the situa
tion which has been developing in the 
Middle East. It becomes more dangerous 
by the day, it spreads far beyond the 
area of the Middle East itself. At the 
present time, it seems that it stretches 
from the Atlantic coast clear across the 
Magreb and the rest of Northern Africa, 
over into Syria, Jordan, Iraq, possibly 
Saudia Arabia, and the Lord or Allah 
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only knows where it is going to end. 
It is a most serious situation in that 
area, which we cannot avoid paying at
tention to. 

With that in mind, Mr. President, I 
would like to state to the Senate some of 
my feelings on this subject as they were 
put down this morning. 

First, my feeling is that we should 
operate on a policy that tries to achieve 
a balance of sorts in the Middle East. 

Second, insofar as the shipment of 
United States arms is concerned, it must 
be said that Secretary Kissinger first 
tried to find a diplomatic solution based 
on no arms shipments to either side. 
Finding that impossible because of con
tinuing and increased Soviet shipments 
to Syria and Egypt, on Sunday last, 9 
days after the war started, he-Secretary 
Kissinger-announced that the United 
States would replenish the losses of Is
rael in certain categories. This was done, 
in my opinion, to achieve a semblance 
of an arms balance in the area. 

Third, I do not believe that we should 
become involved with American forces 
anywhere except as our national interest 
and security are at a vital stake. One 
Vietnam is one Vietnam too many. 

Fourth, the United States and the 
Soviet Union, the two major outside 
powers, obviously have been unable to 
prevent the conflict or to bring a:bout its 
termination. In view of the increasingly 
dangerous situation which has been de
veloping, therefore, I would suggest that 
the President of the United States issue 
an urgent invitation to Chairman Brezh
nev of the U.S.S.R., President Pompidou 
of France, Prime Minister Heath of the 
United Kingdom, Chancellor Willy 
Brandt of West Germany, and Prime 
Minister Tanaka of Japan for an im
mediate summit conference for the pur
pose of bringing about a cease-fire and 
using their collective efforts toward the 
Middle East to have the parties enter into 
negotiations as expeditiously as possible. 

Fifth, if a summit cannot be accomp
lished expeditiously, then I would sug
gest as an alternative that the Foreign 
Ministers of the countries mentioned 
convene in conference at a mutually con
venient place and as rapidly as possible. 

The time, Mr. President, is short. 

ORDER OF BUSINESS 
The PRESIDENT pro tempore. Does 

the assistant minority leader desire rec
ognition at this time? 

NOMINATION OF GERALD R. FORD 
TO BE VICE PRESIDENT OF THE 
UNITED STATES 

Mr. GRIFFIN. Mr. President, as a Sen
ator from the home State of the Vice
Presidential nominee and also as a mem
ber of the Committee on Rules and Ad
ministration, I am very pleased that the 
chairman of the Committee on Rules and 
Administration, the distinguished Sen
ator from Nevada (Mr. CANNON), has 
tentatively indicated that the commit
tee may be ready to begin hearings on 
the nomination by the 30th or the 31st 
of this month. 

That does not meet the timetable 
which the distinguished majority leader 

_(Mr. MANSFIELD) suggested the morning 
after the President announced the name 
of Representative GERALD R. FORD. At 
that time Senator MANSFIELD said he was 
hopeful that the Senate would be able to 
pass on the nomination by the end of the 
month. In any event, the chairman's 
statement concerning the Rules Com
mitee's schedule does indicate that the 
committee is moving with dispatch, rec
ognizing that there are some limitations 
on the speed with which the committee 
can move. I refer, for example, to the 
delay necessarily involved in awaiting 
the FBI report of a full field investiga
tion. 

Incidentally, it was at first estimated 
that it would take 2 weeks for the FBI 
to make that investigation and report. 
However, it is my understanding now 
that the number of agents working on 
this investigation has been increased, so 
that the time required should be less than 
the 2 weeks originally estimated. 

Certainly, so far as the committees and 
those in positions of direct responsibility 
for the investigation are concerned, I 
think it can be said that they are moving 
with dispatch and with appropriate re
gard for the importance of this matter. 

Now, Mr. President, I regret that it is 
necessary to take note of a few voices 
which, according to the press, have been 
heard to suggest that confirmation of 
Representative GERALD R. FoRD should be 
held up until the President releases the 
so-called Watergate tapes. 

I believe that kind of suggestion ought 
to be met head on and recognized now 
for just what it is. Surely, it would be 
an unconscionable frustration of the 
constitutional process if Congress were 
to stoop so low-to play political hanky
panky by holding the Ford nomination 
hostage. 

I have an idea what the Supreme 
Court will ultimately decide with regard 
to the tapes. I do not know whether 
the Supreme Court will even grant cer
tiorari to hear the case. Furthermore, 
I do not know what the President will 
do. But I do know-and the American 
people know-that the qualifications of 
GERALD R. FORD to be Vice President 
of the United States is a separate and 
unrelated issue which ought to be dealt 
with responsibly by the Congress. 

The country needs-the country 
wants-a qualified Vice President in of
fice, one who is ready to take over the 
duties and responsibilities of the high 
office of President if that should become 
necessary. 

Accordingly, I believe we ought to label 
and nail that outrageous suggestion for 
just what it is. I am glad that such a 
suggestion has come from only a very 
small number. 

I know that the American people will 
be watching Congress very carefully
! or Congress in a real sense is on trial 
right now in this situation. I hope and 
I trust that Congress will act quickly 
and responsibly. 

ORDER FOR RECOGNITION OF 
SENATOR PELL VACATED 

The PRESIDENT pro tempore. Under 
the previous order, the Senator from 

Rhode Island <Mr. PELL) is recognized 
for not to exceed 15 minutes. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the order 
for the recognition of Senator PELL at 
this time be vacated. 

The PRESIDENT pro tempore. With
out objection, it is so ordered. 

TRANSACTION OF ROUTINE 
MORNING BUSINESS 

The PRESIDING OFFICER. Under the 
previous order, there will now be a pe
riod for the transaction of routine morn
ing business, for not to exceed 30 min
utes, with statements therein limited to 
5m1nutes. 

AN ALTERNATIVE SOLUTION TO 
OUR ENERGY PROBLEMS 

Mr. COOK. Mr. President, on Septem
ber 5, I expressed grave concern over the 
action taken by Libya concerning the 
increased price of their crude oil and 
their decision to reject dollars as pay
ment for this commodity. 

Today we r'eceive additional news from 
the Middle East which places in con
siderable doubt the exact volumes of 
petroleum and petroleum products we 
can expect to receive from this area. As 
I have stated to my colleagues many 
times on this :floor, as well as in com
mittee hearings, we have an alternative 
solution to our energy problems, and we 
can no longer afford to be dependent on 
foreign oil to meet our energy require
ments. I again call attention to a bill I 
introduced, S. 2167, to establish a trust 
fund for a dynamic research and de
velopment program. I was joined in the 
introduction of this bill by Senator 
BAKER, Senator RoBERT C. BYRD, Senator 
RANDOLPH, and Senator Moss, and I 
again solicit the support of my col
leagues and urge that hearings be held 
at an early date so that we can move 
ahead on this vital program. 

Mr. President, we cannot develop our 
domestic fuels without a dynamic re
search and development program. I just 
cannot understand why we continue to 
take a "business as usual" approach to 
a problem which should have been solved 
yesterday. 

We have sufficient coal reserves in 
this Nation to meet our requirements for 
several generations. We also have oil 
shale, tar sands and other natural re
sources which can be converted to en
ergy fuels. If this Nation wishes to re
tain its status as a great power, if it 
wishes to preserve the ideals handed 
down from our Founding Fathers, and 
if we choose to develop and defend these 
ideals and continue to enjoy a standard 
of living never before present on this 
globe, then we cannot be dependent on 
a foreign power for our energy fuel. The 
choice is ours, and there is an answer. I 
urge my colleagues to join with me in 
support of S. 2167 to create a Federal 
energy research and development trust 
fund. It would act as a repository for 
funds of a prescribed amount and from 
which expenditure could be made to 
meet research and development require
ments as they occur over a continuing 
period of time. It is only through a pro-
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gram of assured and continuous fWlding 
of our research and development pro
gram that we can hope to reach our goaJ. 
and provide this Nation with a domestic 
source of energy for many years to come. 

Other Members of this body including 
the chairman of the powerful Senate 
committees have in the past and are 
again proposing that we adopt stopgap 
measures to meet our problem today and 
tomorrow, but what concerns me is the 
fact that we cannot seem to grasp the 
gravity of this situation and initiative 
programs which will provide us with 
comprehensive and long-range solutions 
to our energy problems. While I agree 
that there may well be some measures 
we must take which are of a stopgap 
nature, this body has a greater responsi
bility to the people of this Nation to pro
vide for real solutions to real problems. 

We all know that Congress is a fickle 
force. That programs which are adopted 
by our Congress may well go unfunded 
by its successor. Why then is it we are 
continually plugging away at proposals 
which even if adopted would be of short 
duration and would not solve the long
range problem? 

I have sat through hearings on these 
proposals. There are dozens now before 
the various committees. We have labored 
mightily, we have developed proposals, 
we have held hearings on these short-run 
proposals, but we have come up with a 
dry hole. Let me correct that statement. 
Sometimes these holes are not dry. We 
find them filled with hot air, which un
fortWlately is not natural gas, and will 
not burn, and cannot be used as energy 
fuel. 

Mr. President, last night Howard K. 
Smith, distinguished news commentator, 
presented an editorial in which he por
trayed considerable foresight as to the 
requirement to develop a long-range so
lution to our problem. He stated as fol
lows: 

It sounds perverse, but I found myself half 
hoping today the Arabs would cut off, not 
5 percent, but all oil to the u.s. 

When it has to, this nation 1s capable of 
miracles. In World War Two, when natural 
rubber was scarce, we invented and mass pro
duced synthetic rubber in a single year. 

When we thought Hitler was inventing an 
atomic bomb, we invented it in five years, 
only to find out he hadn't thought of it. 

When we thought the Russians were going 
to the moon, we created a fantastic tech
nology and got there ourselves in six years. 
They haven't made it yet. 

Well, we have got to stop using fossil fuels. 
The world supply will simply run out before 
long. Meanwhile, we have to stop wasting 
what we possess, and we have to find a re
placement for Arab oil. 

It so happens we have it--we have more oil 
than there is in all Arabia, locked up in shale 
rock in our western states. The easy part, 1f 
we felt urgency about it, is creating a tech
nology to extract it without ruining the land. 

Five or ten years from now our dependence 
on Arab oil w111 be so huge that a cutoff then 
would cripple us. 

But a cutoff now would merely provide us 
with a miserable winter, and the incentive we 
obviously lack on our own and our leaders 
seem incapable of providing, to do what is, 
eventually, inevitable. · 

Mr. President, I do not want to bur
den my colleagues wtth another copy of 
a letter I distributed to all Members 

explaining this bill and requesting sup
port, but should they be interested-and 
I certainly hope they are--my office 
would be very happy to supply them 
with an additional copy. 

VISIT TO THE SENATE BY THE HON
ORABLE FRANZ JOSEPH STRAUSS, 
MEMBER, WEST GERMAN PARLIA
MENT 

Mr. THURMOND. Mr. President, we 
are very fortWlate indeed to have with 
us today a member of the West German 
Parliament. This gentleman is one of the 
free world's great leaders and we are 
proud of him. We welcome him to the 
United States. 

At this time I would like to present 
to the Members of the Senate Dr. Franz 
Joseph Strauss, who is chairman of the 
Christian Social Union Party in Ger
many, and the financial speaker of the 
opposition party. He has been a member 
of Parliament ever since Free Germany 
was foWlded 24 years ago. He has been 
cabinet minister for 12 years. He would 
be the head of government in Germany 
if his party were in power today. Dr. 
Strauss is an expert in nuclear matters, 
and he is an expert in defense and fi
nancial matters. 

So it is a great pleasure for me to pre
sent him to the U.S. Senate. 

[Applause, Senators rising.] 
TWO-MINUTE RECESS 

Mr. ROBERT C. BY":tD. Mr. President, 
I move that the Senate stand in recess 
for 2 minutes in order that Senators may 
greet our distinguished visitor. 

The motion was agreed; and at 12: 31 
p.m. the Senate took a recess Wltil 12: 33 
p.m.; where up, the Senate reassembled 
when called to order by the Presiding 
Officer (Mr. HATHAWAY). 

AMENDMENT OF RAIL PASSENGER 
SERVICE ACT OF 1970---CONFER
ENCE REPORT 
Mr. MANSFIELD. Mr. President, I ask 

the Chair to lay before the Senate the 
conference report on the Rail Passenger 
Service Act. 

The PRESIDING OFFICER laid be
fore the Senate the conference report 
which was stated as follows: 

The committee of conference on the dis
agreeing votes of the two Houses on the 
amendment of the House to the blli (S. 
2016) to amend the Rail Passenger Service 
Act of 1970 to provide financial assistance 
to the National Railroad Passenger Corpora
tion, and for other purposes, having met, 
after full and free conference, have agreed 
to recommend and do recommend to their 
respective Houses this report, signed by all 
conferees on the part of both Houses. 

Mr. MANSFIELD. Mr. President, I 
move the adoption of the conference 
report. 

Mr. GRIFFIN. Mr. President, reserv
ing the right to object, the Senator from 
Kentucky, one of the conferees, is very 
close to the floor and wanted to be here. 

Mr. MANSFIELD. Mr. President, I 
withdraw my request. We will bring it 
up later. · 

EXECUTIVE SESSION 
Mr. MANSFIELD. Mr. President, I ask 

unanimous consent that the Senate go 
into executive session to consider the 
nomination of Mr. Warren Clay Wood to 
be Federal Cochairman of the Old West 
Regional Commission, which was pre
viously reported unanimously by the 
Committee on Public Works. 

There being no objection, the Senate 
proceeded to consider executive business. 

OLD WEST REGIONAL 
COMMISSION 

The PRESIDING OFFICER. The no~
ination will be read. 

The second assistant legislative clerk 
read the nomination of Warren Clay 
Wood, of Nebraska, to be Federal Co
chairman of the Old West Regional 
Commission. 

The PRESIDING OFFICER. Without 
objection, the nomination is considered 
and confirmed. 

Mr. MANSFIELD. Mr. President, Ire
quest that the President be immediately 
notlfled of the confirmation of the 
nomination. 

The PRESIDING OFFICER. Without 
objection, the President will be so 
notlfled. 

LEGISLATIVE SESSION 
Mr. MANSFIELD. Mr. President, I ask 

unanimous consent that the Senate re
turn to legislative session. 

There being no objection, the Senate 
resumed the consideration of legislative 
business. 

ORDER OF BUSINESS 
Mr. MANSFIELD. Mr. President, are 

we still in the morning hour? 
The PRESIDING OFFICER. We are 

still in the morning hour. 
Mr. MANSFIELD. Mr. President, I ask 

Wlanimous consent that I be allowed to 
proceed for not to exceed 6 minutes. 

Mr. ROBERT C. BYRD. Mr. President, 
will the Senator allow me to get my 5 
minutes and yield them to the Senator? 

Mr. MANSFIELD. Fine. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 

THE MIDDLE EAST CONFLICT 
Mr. MANSFIELD. Mr. President, in the 

Middle East, the conflict grows sharper, 
more devastating, more bloody. The Is
raelis and the Arabs bear directly and 
immediately the heavy human burdens 
of war, but repercussions of the most 
serious kind are also beginning to spread 
beyond the battlegroWlds. 

First, all nations importing Mideast 
petroleum face a 17-percent increase in 
the price of crude and, on top of that, 
the Arab nations annom1ced that they 
will cut production 5 percent at once 
and annom1ced, in addition, a 5 percent 
reduction each month thereafter. 

Second, the United States and U.S.S.R. 
are now engaged in the competitive re
supply of weapons to the two sides in 
thewar. · 
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Third, the United States and the 

U.S.S.R. have stepped up the reinforce
ment of their respective fleets in the 
Mediterranean, a sea already seething 
with a surfeit of naval power. 

Where is the end of this chain of in
terrelated development? Is it to be 
found in a "military solution" in the 
Middle East? How long will it take to run 
that course? A week? A month? A year? 
Not how many days, Mr. President, but 
how many generations. Even if a military 
solution were "just around the corner" 
and, apparently that is not the case, it is 
not a permissive course for any responsi
ble government. 

It is impermissible in terms of the fu
ture well-being of Israel and the Arab 
countries. How many corpses must be 
counted on both sides before a military 
solution is achieved? How much destruc
tion? Must Cairo be flattened and Tel 
Aviv? Damascus? Jerusalem? Has noth
ing at all been learned from the tragedy 
of Vietnam and others before it? 

To await a military solution is also 
impermissible on economic grounds. 
What will happen to the economies of 
the Arab countries when, 20 months from 
now, on their own announced schedule, 
the last drop of crude flows through 
the pipelines of the Mideast and the 
last well is capped or the price of petro
leum is upped and upped until there are 
no more buyers? In the meantime, what 
will happen to the economies of the great 
importers of Arab oil-notably Western 
Europe and Japan? 

Finally, the course of military solution 
is impermissible as an intolerable risk 
not only to the security but the survival 
of the Soviet Union and the United 
States which, together, hold a great 
share-perhaps too great a share-of 
responsibility for the entire world's des
tiny in this situation. 

In these circumstances, I would call the 
attention of the Senate to a statement 
by French Foreign Minister Michel Jobert 
in the French National Assembly on yes
terday. Mr. Jobert exhorted the United 
States and the Soviet Union to stop the 
resupply of arms to the Mideast and 
to seek to end the war "before it is too 
late and the consequences become in
tolerable." He pledged that France, with 
the support of the Common Market pow
ers, would make contributions to finding 
a solution to the confiict. 

The initiative of Foreign Minister 
Jobert comes at a most opportune time. 

I would urge the administration to 
give it every attention and I would again 
express the hope that both the Soviet 
Union and the United States would seek, 
in addition to that of France, the im
mediate diplomatic cooperation of West
em Germany, the United Kingdom, and 
Japan in finding an acceptable cease-fire 
and negotiations among the parties. 

The economic stake of these nations in 
a restoration of peace is no less than 
our own. So, too, is their stake along with 
that of all other nations in human sur
vival. 

Mr. President, I repeat the remarks 
which I made on Tuesday last relative 
to the Mideast situation: 

Mr. President, I have given some 
thought to the situation which has been 

developing in the Middle East. It becomes 
more dangerous by the day, it spreads 
far beyond the area of the Middle East 
itself. At the present time, it seems that 
it stretches from the Atlantic coast clear 
across the Magreb and the rest of north
em Africa, over into Syria, Jordan, Iraq, 
possibly Saudi Arabia, and the Lord or 
Allah only knows where it is going to 
end. It is a most serious situation in that 
area, which we cannot avoid paying at
tention to. 

With that in mind, Mr. President, I 
would like to state to the Senate some 
of my feelings on this subject as they 
were put down this morning. 

First, my feeling is that we should 
operate on a policy that tries to achieve 
a balance of sorts in the Middle East. 

Second, insofar as the shipment of 
United States arms is concerned, it must 
be said that Secretary Kissinger first 
tried to find a diplomatic solution based 
on no arms shipments to either side. 
Finding that impossible because of con
tinuing and increased Soviet shipments 
to Syria and Egy:pt, on Sunday last, 9 
days after the war started, he-Secretary 
Kissinger-announced that the United 
States would replenish the losses of Is
rael in certain categories. This was done, 
in my opinion, to achieve a semblance 
of an arms balance in the area. 

Third, I do not believe that we should 
become involved with American forces 
anywhere except as our national interest 
and security are at a vital stake. One 
Vietnam is one Vietnam too many. 

Fourth, the United States and the 
Soviet Union, the two major outside 
powers, obviously have been unable to 
prevent the conflict or to bring about its 
termination. In view of the increasingly 
dangerous situation which has been de
veloping, therefore, I would suggest that 
the President of the United States issue 
an urgent invitation to Chairman Brezh
nev of the U.S.S.R., President Pompidou 
of France, Prime Minister Heath of the 
United Kingdom, Chancellor Willy 
Brandt of West Germany, and Prime 
Minister Tanaka of Japan for an im
mediate summit conference for the pur
pose of bringing about a cease-fire and 
using their collective efforts toward the 
Middle East to have the parties enter 
into negotiations as expeditiously as pos
sible. 

Fifth, if a summit cannot be accom
plished expeditiously, then I would sug
gest as an alternative that the Foreign 
Ministers of the countries mentioned 
convene in conference at a mutually con
venient place and as rapidly as possible. 

The time, Mr. President, is short. 

ORDER OF BUSINESS 
The ACTING PRESIDENT protem

pore. The Senator from Maryland is 
recognized. 

Mr. ROBERT C. BYRD. Mr. President, 
would the Senator yield for a question? 

The ACTING PRESIDENT pro tem
pore. The time for morning business has 
expired. 

Mr. ROBERT C. BYRD. Mr. President, 
that was my question. I ask unanimous 
consent that there be an extension of 
the period for routine morning business 

not to exceed 15 minutes with statements 
made therein limited to 3 minutes. 

The ACTING PRESIDENT protem
pore. Without objection, it is so ordered. 

DEATH OF EMIL H. PRAEGER, 
PRAEGER REPORT AUTHOR 

Mr. HOLLINGS. Mr. President, I ask 
unanimous consent to have printed in 
the REcoRD the notice, published in to
day's issue of the Washington Post, of 
the passing of Emil H. Praeger, the Cap
tain Praeger who authored the Praeger 
report with reference to the Capitol 
Building, particularly with respect to the 
durability and restoration of the wes\ 
front. Captain Praeger passed away 
yesterday. 

There being no objection, the article 
was ordered to be printed in the REcORD, 
as follows: 
[From the Washington Post, Oct. 18, 1973] 
EMIL H. PRAEGER, 81, NOTED CIVIL ENGINEER 

MANHASSET, N.Y., Oct. 17-EmU H. Praeger, 
a civil engineer who designed special float
ing concrete breakwaters used during the 
Allied invasion of Normandy in World War 
II, is dead at the age of 81. 

Mr. Praeger, who also served as a consult
ing engineer in the renovation of the White 
House, died Tuesday at North Shore Hospital 
here. He had been residing in Douglaston, 
Queens. 

Mr. Praeger w&.s responsible for structural 
engineering in construction of the General 
Assembly, Meeting Hall and underground 
parking garage of the United Nations head
quarters in New York. 

During World War II, Mr. Praeger was de
sign manager of the Navy's Bureau of Yards 
and Docks and served on a committee named 
to implement British Prime Minister Win
ston Churchill's idea of protected harbors for 
the invasion of Europe. 

The committee accepted Mr. Praeger's de
sign of rectangular floating concrete break
waters, with the code name "Phoenix." They 
were built in England and floated across the 
English Channel to form a harbor for the 
landing and supply operations in Normandy. 

After the war, Mr. Praeger served as a 
senior member of the Navy group studying 
the effects of atomic bombs and other aerial 
weapons on Japan. He was awarded the 
Legion of Merit. 

He is survived by his wife, the former 
Edna Quinn; a son, Richard Q.; a daughter, 
Elizabeth Branigan, and 13 grandchildren. 

LEGISLATIVE APPROPRIATION BILL, 
1974--CONFERENCE REPORT 

Mr. HOLLINGS. Mr. President, I sub
mit a report of the committee of confer
ence on H.R. 6691, and ask for its im
mediate consideration. 

The ACTING PRESIDENT pro tem
pore <Mr. METCALF). The report will be 
stated by title. 

The assistant legislative clerk read as 
follows: 

The committee of conference on the 
disagreeing votes of the two Houses on 
the amendments of the Senate to the 
bill <H.R. 6691) making appropriations 
for the legislative branch for the fiscal 
year ending June 30, 1974, and for other 
purposes, having met, after full and free 
conference, have agreed to recommend 
and do recommend to their respective 
Houses this report, signed by all the 
conferees. 
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The ACTING PRESIDENT pro tem

pore. Is there objection to the considera
tion of the conference report? 

There being no objection, the Senate 
proceeded to consider the report. 

(The conference report is printed in 
the House proceedings of the CONGRES
SIONAL RECORD of October 11, 1973, on 
page 33768.) 

Mr. HOLLINGS. Mr. President, the 
final agreement has been reached in the 
Conference Committee on Senate amend
ments, and the conference report has 
been adopted by the House of Repre
sentatives. This bill passed the Senate 
on July 19, 1973, on which day the Sen
ate requested a conference with the 
House of Representatives. The bill was 
sent to conference by the House on 
October 2, and final accord has been 
reached on all amendments. The most 
controversial amendments in the bill 
were numbers 45, 50, and 51. On amend
ment number 45, the House had pro
vided in the first paragraph for an ap
propriation of $58,000,000 for extension 
of the Capitol. The Senate had deleted 
this paragraph and in lieu thereof had 
proposed language and an appropriation 
of $18,000,000 for restoration of the west 
central front of the Capitol. In confer
ence, there was a complete impasse with 
respect to the proposals of the respective 
bodies and consequently the House con
ferees agreed to delete the House pro
posal and the Senate conferees agreed 
to delete the Senate proposal for restora
tion. What this rally amounts to is that 
the proposal is deferred for another year. 
In the meantime, under the provisions 
in the Legislative Branch Act for fiscal 
year 1972, none of the funds available 
to the Architect of the Capitol may be 
used for plans for extension of the west 
front of the Capitol. 

On amendment No. 50, the Senate 
had proposed an appropriation of $15,-
000,000 and authority for the construc
tion of an additional House office build
ing. It was the view of the Senate that 
this building could be constructed just 
south of the Capitol on the Capitol 
grounds, underground. The Senate had 
also proposed an appropriation of $300,-
000 and authority to conduct a master 
plan for future development of the Cap
itol grounds or related areas. These two 
proposals, amendments Nos. 50 and 51 
were deleted by the Conference Commit
tee. In deleting these amendments for 
extension, restoration, an additional 
House office building and comprehen
sive plans, the conferees realized that 
full consideration could not be given 
these amendments at this time in that 
the House held no hearin~s on the pro
posal for an underground building next 
to the House wing of the Capitol. The 
Senate conferees are hopeful that the 
House will look into this matter further 
and this may be a desirable way to solve 
the problem for the House of Repre
sentatives for additional office space 
rather than the extension of the Capi
tol for this purpose. 

In most instances in the other pro
posals of the Senate, the House ac
cepted our amendments since they dealt 
mostly with housekeeping matters of the 
two bodies. 

CXI.X--2178-Part 27 

Mr. President, I would like to also at 
this point express my gratitude for the 
support and assistance of all the wit
nesses, particularly working with this 
committee of conference, and the dis
tinguished senior Senator from New 
Hampshire <Mr. CoTTON). He could not 
be with us today, but I have checked with 
him, and this conference report presen
tation meets with his approval. We have 
with us his sidekick and my distin
guished friend the Senator from Penn
sylvania <Mr. ScHWEIKER), who also 
worked daily with this committee, and 
with his assistance and that of the con
ferees on the House side, we were able 
to come to an agreement which I think 
will be satisfactory to both Houses. I 
thank the Senator from Pennsylvania 
for his wonderful help, and yield to him 
at this time. 

Mr. SCHWEIKER. I thank the Sen
ator. 

Mr. President, as a member of the 
minority side of the Legislative Branch 
Appropriations Subcommittee, and the 
floor manager of this bill when it was 
originally before the Senate, I rise to 
endorse the conference report that was 
so ably summarized by our chairman, the 
distinguished Senator from South Car
olina <Mr. HOLLINGS). I want to compli
ment the chairman on the excellent and 
thorough manner in which he has han
dled the bill since we first began our 
hearings back on May 2d. 

While I do not want to delay the Sen
ate I do want to associate myself with 
the remarks of the chairman regarding 
the west front of the Capitol. I, too, am 
keenly disappointed that we were not 
able to persuade the managers of the bill 
from the House of Representatives to 
accept the Senate position of restoration 
over extension. Even the most cursory 
examination of the massive evidence the 
subcommittee assembled during our ex
tensive hearings on this matter should 
convince everyone of the soundness of 
restoring the last remaining original wall 
of this building and going underground 
in a less expensive way to meet the addi
tional space requirements of the other 
body. 

As a fellow member of the Board of the 
Office of Technology Assessment I am 
sure I join our chairman in the satisfac
tion that this long-needed congressional 
organization can now get started. This 
initial appropriation of $2 million is a 
modest amount to let us begin to form 
the capability the Congress needs in this 
era of rapid change in technology. 

Before closing my remarks I also want 
to extend my best wishes to the clerk of 
our subcommittee, and the chief clerk of 
the Appropriations Committee, Mr. 
Thomas J. Scott, who will soon begin a 
well-deserved retirement. Tom has been 
with the committee for 30 years and is 
universally respected for his expert 
knowledge and judgment of the appro
priations process as well as his fairness 
to all members of the committee and the 
Senate. 

Mr. President, I ask unanimous con
sent to submit for the REcoRD a state
ment on behalf of the Senator from New 
Hampshire (Mr. COTTON), the ranking 
Republican member on this conference 

committee. He is detained on committee 
business elsewhere at this time. 

The ACTING PRESIDENT pro tem
pore. Without objection, it is so ordered. 

STATEMENT OF SENATOR COTTON 

During our deliberations on this bill, Mr. 
Donald E. Vincent, the Librarian of the Uni
versity of New Hampshire brought to my at
tention the urgent need to add $133,000 for 
the National Serials Data Program of the 
Library of Congress. This program, which is 
responsible for the assigning and maintain
ing of the International Standard Serial 
Number is vital to the library community in 
order to avoid costly duplication of materials 
and proper maintenance of the inter-library 
loan of periodicals and other serial materials. 
I am happy to note that the Conference ac
cepted the full amount of my amendment 
for this program and that the expanded pro
gram can now go forward. 

Mr. SCHWEIKER. I would just like to 
say that I have enjoyed working with 
our chairman, the distinguished Senator 
from South Carolina <Mr. HoLLINGs), be
cause I think he has provided able and 
effective leadership in resolving several 
of the controversies that confronted this 
committee of conference. I think they 
were fairly, ably, and effectively ironed 
out, and I strongly support the confer
ence report. 

Mr. HOLLINGS. Mr. President, I move 
the adoption of the conference report. 

The ACTING PRESIDENT pro tem
pore. The question is on agreeing to the 
conference report. 

The report was agreed to. 
The ACTING PRESIDENT pro tem

pore. The clerk will report the amend
ment in disagreement. 

The assistant legislative clerk read as 
follows: 

Resolved, That the House recede from its 
disagreement to the amendment of the Sen
ate numbered 34 to the aforesaid bill, and 
concur therein with an amendment as fol
lows: 

In lieu of the matter proposed by said 
amendment, i.nsert: 

Effective January 1, 1974, section 105(d) (1) 
of the Legislative Branch Appropriation Act, 
1968, as amended by the preceding paragraph, 
is amended to read as follows: 

"(1) (A) Commencing January 1, 1974, the 
aggregate of gross compensation paid em
ployees in the ofilce of a Senator shall not 
exceed during each calendar year the follow
ing: 

"$352,240 if the population of his State is 
less than 2,000,000; 

"$362,848 if such population is 2,000,000 
but less than 3,000,000; 

"$388,416 if such population is 3,000,000 but 
less than 4,000,000; 

"$421,328 if such population is 4,000,000 but 
less than 5,000,000; 

"$448,256 if such population is 5,000,000 but 
less than 7,000,000; 

"$476,544 if such population is 7,000,000 but 
less than 9,000,000; 

"$507,280 if such population is 9,000,000 
but less than 10,000,000; 

"$530,944 if such population is 10,000,000 
but less than 11,000,000; 

"$561,952 if such population is 11,000,000 
but less than 12,000,000; 

"$585,616 if such population is 12,000,000 
but less than 13,000,000; 

"$615,808 if such population is 13,000,000 
but less than 15,000,000; 

"$646,000 if such population is 15,000,000 
but less than 17 ,000,000; 

"$676,192 1! such population 1s 17,000,000 
or more. 
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In any calendar year in which a Senator 

does not hold the o:fllce of Senator at least 
part of each month of that year, the aggregate 
amount available for gross compensation of 
employees in the o:fllce of that Senator shall 
be the applicable amount contained in the 
table included in this subparagraph, divided 
by 12, and multiplied by the number of 
months the Senator holds such o:fllce during 
that calendar year, counting any fraction of 
a month as a full month. 

"(B) The aggregate of payments of gross 
compensation made to employees in the o:fllce 
of a Senator during each calendar year shall 
not exceed at any time during such calendar 
year one-twelfth of the applicable amount 
contained in the table included in subpara
graph (A) of this paragraph multiplied by 
the number of months (counting a fraction 
of a month as a month) elapsing from the 
first month in that calendar year in which 
the Senator holds the o:fllce of Senator 
through the end of the current month for 
which the payment of gross compensation 
is to be made." 

Effective October 1, 1973, any rate of com
pensation increased ~r established under the 
headings "Offi.ce of the Chaplain", "O:fllce of 
the Secretary", and "O:fllce of Sergeant at 
Arms and Doorkeeper", and any new dollar 
limitation contained in amendments made by 
the sixth and seventh full unnumbered para
graphs under the heading "ADMINISTRA
TIVE PROVISIONS", are increased in accord
ance with the Order of the President pro 
tempore of the Senate of October 4, 1973. 
Effective January 1, 1974, the dollar limita
tions contained in the amendment made by 
the eighth full unnumbered paragraph under 
this heading "ADMINISTRATIVE PROVI
SIONS" are increased in accordance with the 
applicable dollar limitations contained in 
such order. 

Mr. HOLLINGS. Mr. President, I move 
that the Senate concur in the amend
ment of the House of Representatives 
to amendment of the Senate No. 34. 

The motion was agreed to. 

THE WATERGATE TAPES AND THE 
VICE-PRESIDENTIAL CONFIRMA
TION 
Mr. KENNEDY. Mr. President, as I 

have stated on previous occasions in re
cent weeks, one of the most critical 
emerging developments in the Nation is 
the ominous constitutional confrontation 
looming between the President and the 
courts over the tapes in the Watergate 
case. Inexorably, the case has now 
reached the threshold of the Supreme 
Court, and there is good reason to antici
pate that the Court will hear and decide 
the case before it recesses for the Christ
mas holidays in December. 

The nature of the potential confronta
tion is clear. Two lower Federal courts-
the district court on August 29 and the 
court of appeals on October 12-have 
already ruled that President Nixon may 
be ordered to disclose the tapes. The 
President and his White House staff have 
left the clear impression that the Pres
ident may decide to defy the Supreme 
Court if the final order of the Court 
requires the tapes to be disclosed. 

My hope is that the confrontation will 
not materialize. Perhaps the Supreme 
Court will rule in favor of the President. 
Or, perhaps the President and the 
special prosecutor may yet find a way to 
resolve their differences, as the court of 
appeals has so strongly suggested, and 
thereby spare the country the further 

constitutional crisis that now appears so 
close. 

But if a solution is not found, there 
can be no question of the President's 
obligation to abide by the Supreme 
Court's decision interpreting the law. 
There can be no question of his obliga
tion to produce the tapes if that is the 
Court's command. 

If the President defies the Supreme 
Court on the tapes, then he defies the 
Constitution. He defies 200 years of 
American history. He defies the rule of 
law under which all of us must live. In 
that event, as I said last month, a respon
sible Congress would have no recourse 
but to exercise its power of impeachment. 

As the time for decision draws near, I 
hope that each Senator and Representa
tive will weigh his obligation to the 
Supreme Court and to the Nation's high
est law. I do not share the view of those 
who say that Congress is too weak or 
too timid to act. We have taken our 
oath to support and defend the Constitu
tion. It cannot be for naught that Con
gress stopped the bombing in Indochina 
last August, or that Congress has begun 
to reassert its own long-neglected pre
rogatives in important legislative areas 
like war powers and impoundment. If the 
President is so unwise as to put Con
gress in a position on the tapes in which 
Congress must choose between the Con
stitution or the President, I have no 
doubt that Congress will choose the Con
stitution. 

But there is another issue as well, a 
related issue that we in Congress must 
also face, and face earlier than the ques
tion of the tapes. Because the cloud of 
Watergate and the tapes hangs so clearly 
over the President, the Senate and the 
House have a special obligation to give 
the closest possible examination to the 
qualifications of the man who has been 
nominated to be our new Vice President, 
the man who may well become our Presi
dent if Mr. Nixon resigns or is impeached. 

The ACTING PRESIDENT pro tem
pore. The Senator's time has expired 
and the extended period for the trans
action of routine morning business has 
also expired. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the period 
for the transaction of routine morning 
business be extended for a period of not 
to exceed 10 minutes, with a limitation 
of 5 minutes on statements therein, that 
I may be recognized, and that I may yield 
my 5 minutes to the Senator from Mas
sachusetts. 

The ACTING PRESIDENT pro tem
pore. Without objection, it is so ordered. 

Mr. KENNEDY. Mr. President, what
ever other investigations Congress may 
undertake on the nomination of Mr. 
FoRD, the Senate and the House have a 
paramount obligation to ask him whether 
he believes the President must comply 
with an order of the Supreme Court to 
disclose the tapes. We have the right and 
duty to demand a Vice President who 
unequivocally admowledges the suprem
acy of the rule of the law. However dis
tinguished his career may be, however 
acceptable his other qualifications may 
be, if Mr. FoRD refuses to acknowledge the 
obligation of the President to obey the 
Supreme Court, then Congress has the 

· right and duty to refuse his confirma
tion. 

Mr. President, because of the extraor
dinary significance of the tapes case, I 
ask unanimous consent that the deci
sion of the court of appeals, issued last 
Friday, be printed in the RECORD, so that 
it may be widely available to all who 
share our deep concern over this dif
ficult question. 

There being no objection, the decision 
was ordered to be printed in the RECORD, 
as follows: 
[U.S. Court of Appeals for the District of 

Columbia Circuit] 
PETITIONS FOR WRITS OF MANDAMUS AND 

APPEALS 

No. 73-1962: Richard M. Nixon, President 
of the United States, Petitioner v. the Hon
orable John .J. 51rica, United States District 
Judge, Respondent and Archibald Cox, Spe
cial Prosecutor, Watergate Special Prosecu
tion Force, Party in Interest. 

No. 73-1967: United States of America, 
Petitioner v. the Honorable John J. Sirica, 
Chief Judge, United States District Court for 
the District of Columbia, Respondent and 
Richard M. Nixon, President of the United 
States, Party in Interest. 

No. 73-1989: In re: Grand Jury Proceed
ings. 

Decided October 12, 1973-Charles Alan 
Wright, with whom Douglas M. Parker and 
Robert T. Anderson, were on the brief, for 
petitioner in No. 73-1962. 

Archibald Cox, with whom Philip A. 
Lacovara and Peter M. Kreindler were on the 
brief, for petitioner in Nos. 73-1967 and 
73-1989. 

Anthony C. Morella and George D. Horn
ing, Jr. for respondent. 

Before Bazelon, Chief Judge, and Wright 
McGowan, Leventhal, Robinson, MacKinnon 
and Wilkey, Circuit Judges, sitting en bane. 

Opinion Per Curiam. 
Opinion by Circuit Judge MacKinnon, con

curring in part and dissenting in part. 
Opinion by Circuit Judge Wilkey, con

curring in part and dissenting in part. 
Per Curiam: This controversy concerns an 

orCJ.er of the District Court for the District 
of Columbia entered on August 29, 1973, by 
Chief Judge John J. Sirica as a means of 
enforcing a grand jury subpoena duces 
tecum issued to and served on President 
Richard M. Nixon. The order commands the 
President, or any subordinate o:fllcial, to pro
duce certain items identified in the subpoena 
so that the Court can determine, by in 
camera inspection, whether the items are 
exempted from disclosure by evidentiary 
privilege.1 

Both the President and Special Prosecutor 
Archibald Cox, acting on behalf of the grand 
jury empanelled by the District Court in 
June, 1972,2 challenge the legality of this 
order. All members of this Court agree that 
the District Court had, and this Court 
has, jurisdiction to consider the President's 
claim of priv1lege.3 The majority of the Court 
approves the District Court's order, as clari
fied and modified in part, and otherwise de
nies the relief requested. 

I 

We deem it essential to emphasize the 
narrow contours of the problem that com
pels the Court to address the issues raised 
by this case. The central question before us 
is, 1n essence, whether the President m.a.y, 
1n his sole discretion, withhold from a grand 
jury evidence in his possession that 1s rele
vant to the grand jury's investigations. It is 
our duty to respond to this question, but we 
limit our decision strictly to that required by 
the precise and entirely unique circum
stances of the case. 

Footnotes at end of article. 
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On July 23 of this year, Special Prosecutor 

Cox caused to be issued a subpoena duces 
tecum directed to the President.' The sub
poena called upon the President to produce 
before the grand jury certain documents 
and objects in his possession-specifically, 
tape recordings of certain identified meet
ings and telephone conversations that had 
taken place between the President and his 
advisers in the period from June 20, 1972 
to April 15, 1973.5 In a letter dated July 25, 
1973, addressed to the Chief Judge of the 
District Court, the President declined to 
produce the subpoenaed recordings. The 
President informed the Court that he had 
concluded "that it would be inconsistent 
with the public interest and with the Con
stitutional position of the Presidency to 
make available recordings of meetings and 
telephone conversations in which [he] was 
a participant .... " e 

On July 26, at the instruction of the grand 
jury, the Special Prosecutor applied to the 
District Court for an order requiring pro
duction of the evidence. Having determined 
by poll in open court the grand jury's desire 
for the evidence, the District Judge ordered 
the President, or any appropriate subordi
nate official, to show cause "why the docu
ments and objects described in [the sub
poena] should not be produced .... " On 
August 7, in answer to the order, the Pres
ident filed a Special Appearance and Brief 
in Opposition, stating that the letter of 
July 25 constituted a "valid and formal claim 
of executive privilege" and that, therefore, 
the District Court "lack [ ed] jurisdiction to 
enter an enforceable order compelling com
pliance with the subpoena .... " 7 

The District Court then allowed the Spe
cial Prosecutor to submit a memorandum in 
response to that of the President and in sup
port of the Court's order. This memorandum 
contains a. particularized showing of the 
grand jury's need for each of the several 
subpoenaed tapes a_a need that the District 
Court subsequently and, we think, correctly 
termed "well-documented and imposing." 11 

The strength and particularity of this 
shoWing were made possible by a. unique 
intermeshing of events unlikely soon, if ever, 
to recur. The President had previously de
clared his intention to decline to assert 
any privilege With respect to testlmony by 
his present and former aides, whether be
fore the grand jury or the Select Committee 
of the Senate on Presidential Campaign Ac
tivities, concerning what has come to be 
known as the "Watergate" affair.1o As a result, 
detailed testimony by these aides before the 
Senate Committee enabled the Special Prose
cutor to show a. significant likelihood that 
there existed conspiracies among persons 
other than those already convicted of the 
Watergate break-in and Wiretapping, not only 
to commit those offenses, but to conceal the 
identities of the persons involved. Moreover, 
the Special Prosecutor was able to show from 
the public testimony that important evi
dence relevant to the existence and scope of 
the purported conspiracy was contained in 
statements made by the President's advisers 
during certain conversations that took place 
in his office. Most importantly, perhaps, sig
nificant inconsistencies in the sworn testi
mony of these advisers relating to the con
tent of the conversations raised a distinct 
possibility that perjury had been committed 
before the Committee and, perhaps, before 
the grand jury itself. 

Thus, the Special Prosecutor was able to 
show that the tape recordings of the disputed 
con versa.tions--conversa tions specifically 
identified as to time, place, and content
were each directly relevant to the grand 
jury's task. Indeed, the Memorandum dem
onstrates, particularly with respect to the 
possible perjury offenses, that the subpoenaed 
recordings contain evidence critical to the 

Footnotes at end of article. 

grand jury's decisions as to whether and 
whom to indict. 

On August 29th, the Chief Judge of the 
District Court entered the order at issue 
in this case. In the accompanying opinion, 
he rejected the President's challenge to the 
Court's jurisdiction and to its authority 
to enter orders necessary to the enforcement 
of the subpoena. The President, petitioner in 
No. 73-1962, asks this Court for a. writ of 
mandamus commanding the District Court to 
vacate its August 29th order. In No. 73-1967, 
the United States, through the Special Prose
cutor and on behalf of the grand jury, peti
tions for a. writ commanding the District 
Court to order full and immediate disclosure 
of the tapes to the grand jury and, in the 
alternative, for instructions to govern any 
in camera inspection that takes place. The 
United States has, in addition, filed an appeal 
from the order below .u 

Because of the public interest in their 
prompt resolution, we consolidated the cases 
and ordered briefing on an expedited sched
ule. For the reasons stated herein, we decline 
to command the District Court to vacate its 
order, and dismiss both the petition and ap
peal of the United States. We direct, how
ever, that the District Court modify its 
order in certain respects, and that it con
duct further proceedings in this case in a 
manner consistent with the criteria and pro
cedures defined in this opinion. 

II 

In their petitions for relief, both the 
President and the Special Prosecutor invoke 
this court's statutory authority to issue "all 
writs necessary or appropriate in aid of" 
its jurisdiction.12 As the Supreme Court has 
noted, the peremptory writ of mandamus, 
one of the group authorized by the All Writs 
Act, "has traditionally been used in the fed
eral courts only 'to confine an inferior court 
to a lawful exercise of its prescribed jurisdic
tion or to compel it to exercise its authority 
when it is its duty to do so.'" a And although 
jurisdiction, for purposes of the writ, need 
not be defined in its narrow, technical sense, 
"it is clear that only exceptional circum
stances amounting to a judicial 'usurpation 
of power' will justify the invocation of this 
extraordinary remedy." u Beyond these con
siderations, the writ may not be used as a 
substitute for an appeal, nor to subvert the 
general congressional policy against appeals 
from interlocutory orders,16 a policy that is 
particularly strong in criminal cases.18 

With these general parameters in mind, 
we turn first to the President's petition, 
which seeks to accommodate a well settled 
limitation on direct appeals challenging sub
poenas. As recently restated by the Supreme 
Court, ordinarily "one to whom a subpoena 
is directed may not appeal the denial of a 
motion to quash that subpoena but must 
either obey its commands or refuse to do so 
and contest the validity of the subpoena 1! 
he is subsequently cited for contempt on ac
count of his failure to obey." 17 Contrary to 
the argument of the respondent Chief Judge, 
we see no basis for broadly differentiating an 
order to produce evidence for an in camera 
inspection to determine whether it is privi
leged from disclosure to a grand jury. 

From the viewpoint of mandamus, however, 
the central question that the President 
raises--whether the District Court exceeded 
its authority in ordering an in camera in
spection of the tapes--is essentially jurisdic
tional.18 It is, too, a jurisdictional problem 
of "first impression" involving a "basic, unde
cided question." u And 1f indeed the only 
avenue of direct appellate review open to the 
President requires that he first disobey the 
court's order, appeal seems to be "a clearly 
inadequate remedy." 20 These circumstances, 
we think, warrant the exercise, at the in
stance of the President, of our review power 
under the All Writs Act,21 particularly in light 
of the great public interest in prompt resolu
tion of the issues that his petition presents.z 

We find the Special Prosecutor's petition 
much more problematic.u The Supreme 
Court "has never approved the use of the writ 
to revlew"--at the instance of the Govem
ment-"an interlocutory procedural order in 
a criminal case which did not have the effect 
of a dismissal." 24 And while the Court ha.s 
not decided "under what circumstances, 1f 
any, such a use of mandamus would be ap
propriate," 26 we have grave doubt that it 
would be appropriate in this case. It is by no 
means clear that a writ directing the District 
Court to dispense with tn camera inspection 
and order immediate production to the grand 
jury could fairly be characterized as aiding 
this court's jurisdiction, however non-tech
nically jurisdiction might be defined. 

Moreover, any resolution of the President's 
petition necessitates consideration of the va
lidity of the projected tn camera inspection
the object of the Special Prosecutor's sole ob
jection-and of the need for instructions 
governing any such inspection-the subject 
of his sole request in the alternative. In 
Schlagenhauf v. Holder,'J.e the Supreme Court 
sustained the inherent power of the courts 
of appeals in special circumstances to review 
by mandamus a "basic, undecided ques
tion." 71 and "to settle new and important 
problems.'' 28 Although one of the problema 
raised in that case would not normally have 
justified an exercise of mandamus authority, 
the Court recognized the propriety of avoid
ing piecemeal litigation by resolving all is
sues arising out of the same set of operative 
facts.211 Surely the extraordinary importance 
of the issues that the SpeclaJ. Prosecutor 
tenders demands no less. 

Mandamus is generally Withheld when re
lief is available in another manner.ao Our 
review of the President's contentions will 
necessarily subsume the Special Prosecu
tor's present concerns. Since we do not con
sider the question of jurisdiction of his peti
tion essential to a full disposition of this 
consolidated proceeding, we exercise our dis
cretion m to dismiss the petition without de
ciding it. 

iii 
We tum, then, to the merits of the Presi

dent's petition. Counsel for the President 
contend on two grounds that Judge Slrica 
lacked jurisdiction to order submission of 
the tapes for inspection. Counsel argue, first, 
that, so long as he remains in office, the Pres
ident is absolutely immune from the com
pulsory process of a court; and, second, that 
Executive privilege is absolute with respect to 
presidential communications, so that dis
closure is at the sole discretion of the Presi
dent. This immunity and this absolute privi
lege are said to arise from the doctrine of 
separation of powers and by implication from 
the Constitution itself. It is conceded that 
neither the immunity nor the privilege is ex
press in the Constitution. 

A. 
It is clear that the want of physical power 

to enforce its judgments does not prevent a 
court from deciding an otherwise justiciable 
ca.se.32 Nevertheless, if it is true that the 
President is legally immune from court proc
ess, this case is at an end. The judiciary 
will not, indeed cannot, indulge in render
ing an opinon to which the President has no 
legal duty to conform. We must, therefore, 
determine whether the President is legally 
bound to comply with an order enforcing a 
subpoena.83 

We note first that courts have assumed 
that they have the power to enter mandatory 
orders to Executive officials to compel pro
duction of evidence.:u While a claim of an 
absolute Executive immunity may not have 
been raised clirecrt;ly before these courts, there 
is no indication that they entertained any 
doubts of their power. Only last term in En
vironmental Protection Agency v. Mink,ao 
the Supreme Court stated thast a District 
Court "may order" in camera inspections of 
certain materials to de<tertnine whether they 
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must be disclosed to the public pursuant to 
the Freedom of Information Act.38 

The courts' assumption of legal power to 
compel production of evidence within the 
possession of the Executive ,surely stands on 
firm footing. Youngstown Sheet & Tube v. 
Sawyer, 37 in which an injunction running 
against the Secretary of Commerce was af
firmed, is only the most celebrated instance 
of the issuance of compulsory process against 
Executive officials. See, e.g., United States v. 
United States District Court, 407 U.S. 297 
(1972) (affirming an order requiring the 
Government to make full disclosure of 
lll~lly wiretapped conversations); Kendall 
v. United States ex rel. Stokes, 37 U.S. (12 
Pet.) 524 (1828) (issuing a mandamus to 
Postmaster General, commanding him fully 
to comply with an act of Congress); State 
Highway Commission v. Volpe, -- F. 2d 
--, No. 72-1512 (8th Cir., filed April 2, 
1973) (enjoining the Secretary of Transpor
tation). 

It is true that, because the President has 
taken personal custody of the tapes and is 
thus himself a party to the present action, 
these cases can be formally distinguished. 
As Judge Sirica noted, however, to ·rule that 
this case turns on such a distinction would 
be to exal-t the form of Youngstown Sheet and 
Tube over its substance. Justice Black, writ
ing for the Youngstown majority, made it 
clear that the Court understood its affirm
ance effectively to restrain the President. 
There is not the slightest hint in any of 
the Youngstown opinions that the case 
would have been viewed differently if Pres
ident Truman rather than Secretary Sawyer 
had been the named party.SB If Youngstown 
stm stands, it must stand for the case where 
the President has himself taken possession 
and control of the property unconstitution
ally seized, and the injunction would be 
framed accordingly. The practice of judicial 
review would be rendered capricious-and 
very likely impotent--if jurisdiction van
ished whenever the President personally de
noted an Executive action or omission as his 
own. This is not to say that the President 
should lightly be named as a party defend
ant. As a matter of comity, courts should 
normally direct legal process to a lower 
Executive official even though the effect of 
the process is to restrain or compel the Presi
dent. Here, unfortunately, the court's order 
must run directly to the President, because 
he has taken the unusual step of assuming 
personal custody of the Government prop
erty sought by the subpoena. 

The President also attempts to distin
guish United States v. Burr,89 in which Chief 
Justice Marshall squarely ruled that a sub
poena may be directed to the President. It 
is true that Burr recognized a distinction 
between the issuance of a subpoena and the 
urdering of compliance with that subpoena, 
but the distinction did not concern judicial 
power or jurisdiction. A subpoena duces te
cum is an order to produce documents or to 
show cause why they need not be produced. 
An order to comply does not make the sub
poena more compulsory; it simply maintains 
its original force. The Chief Justice's words 
merit close attention. His statement: 

"Whatever difference may exist with re
spect to the power to compel the same 
obedience to the process, as if it had been 
directed to a private citizen there exists 
no difference with respect to the right to 
obtain it[,]" 
is immediately followed by the statement: 

dent's special interests may warrant a careful 
r~judicial screening of subpoenas after the 
President interposes an objection, but that 
s'Ome subpoenas will nevertheless be properly 
sustained by judicial orders of compliance. 
This implication is borne out by a later 
opinion by the great Chief Justice in the 
same case. When President Jefferson did not 
fully respond to the subpoena issued to him, 
Colonel Burr inqUired why the President 
should not comply. The Chief Justice's 
answer should put to rest any argument that 
he felt the President absolutely immune 
from orders of compliance: 

"The President, although subject to the 
general rules which apply to others, may 
have sufficient motives for declining to 
produce a particular paper, and those motives 
may be such as to restrain the court from 
enforcing its production. • • • I can readily 
conceive that the President might receive a 
letter which it would be improper to exhibit 
in public • • •. The occasion !or demanding 
it ought, in such a case, to be very strong, 
and to be fully shown to the court before its 
production could be insisted on. • • • Such a 
letter, though it be a private one seems to 
partake of the character of an official paper, 
and to be such as ought not on light ground 
to be forced into public view." c. 

A compliance order was, for Marshall, dis
tinct from an order to show cause simply 
because compliance was not to be ordered 
before weighing the President's particular 
reasons for wishing the subpoenaed docu
ments to remain secret. The court was to 
show respect for the President in weighing 
those reasons, but the ultimate decision 
remained with the court.4.2 

Thus, to find the President immune from 
judicial process, we must read out of Burr 
and Youngstown the underlying principles 
that the eminent jurists in each case 
thought they were establishing. The Con
stitution makes no mention of special presi
dential immunities. Indeed, the Executive 
Branch generally is afforded none. This 
silence cannot be ascribed to oversight. 
James Madison raised the question of 
Executive privileges during the Constitu
tional Convention,4.3 and Senators and Rep
resentatives enjoy an express, if limited, 
immunity from arrest, and an express 
privilege from inquiry concerning "Speech 
and Debate" on the floors of Congress." 
Lacking textual support, counsel for the 
President nonetheless would have us infer 
immunity from the President's polltical 
mandate or from his vulnerability to im
peachment, or from his broad discretionary 
powers. These are invitations to refashion 
the Constitution, and we reject them. 

Though the President is elected by nation
wide ballot, and is often said to represent all 
the people,45 he does not embody the nation's 
sovereignty.*G He is not above the law's com
mands: "With all its defects, delays and 
inconveniences men have discovered no tech
nique for long preserving free government 
except that the Executive be under the 
law .... " '7 Sovereignty remains at all times 
with the people, and they do not forfeit 
through elections the right to have the law 
construed against and applied to every cit
izen. 

"The guard, furnished to this high officer, 
to protect him from being harassed by 
vexatious and unnecessary subpoenas, is to 
be looked for in the conduct of the court 
after those subpoenas have issued; not in 
any circUIDStances which is to precede their 
being issued." m 

Nor does the Impeachment Clause imply 
immunity from routine court process.48 While 
the President argues that the Clause means 
that impeachability precludes criminal pros
ecution of an incumbent, we see no need to 
explore this question except to note its ir
relevance to the case before us. The order 
entered below, and approved here in modi
fied form, is not a form of criminal process. 
Nor does it compete with the impeachment 
device by working a constructive removal 
of the President from office. The subpoena 
names in the alternate "any subordinate 
officer," and the tasks of compliance may 
obviously ·be delegated in whole or in part 

The clear implication is that the Pres!-

Footnotes at end of article. so as not to interfere with the President's 

official responsibilities.411 By contemplating 
the possibility of post-impeachment trials 
for violations of law committed in office, the 
Impeachment Clause itself reveals that in
cumbency does not relieve the President of 
the routine legal obligations that confine a.ll 
citizens. That the Impeachment Clause may 
qualify the court's power to sanction non
compliance with judicial orders is immate
rial. Whatever the qualifications, they were 
equally present in Youngstown: Commerce 
Secretary Sawyer, the defendant there, was 
an impeachable "civil officer," 150 but the in
junction against him was nonetheless af
firmed. The legality of judicial orders should 
not be confused with the legal consequences 
of their breach; for the courts in this coun
try always assume that their orders will be 
obeyed, especially when addressed to respon
sible government officials. Indeed, the Pres
ident has, in this case, expressly abjured 
the course of setting himself above the law. 

rinally, the President reminds us that the 
landmark decisions recognizing judicial 
power to mandamus Executive compliance 
with "ministerial" duties also acknowledged 
that the Executive Branch enjoys an un
reviewable discretion in many areas of 
"political" or "executive" admlnistra.tion.51 
While true, this is irrelevant to the i~sue 
of presidential immunity from judicial proc
ess. The discretionary-ministerial distinc
tion concerns the nature of the act or 
omission under review, not the official title 
of the defendant.52 No case holds that an 
act is discretionary merely because the 
President is the actor.53 If the Constitu
tion or the laws of evidence confer upon 
the President the absolute discretion to 
withhold material subpoenaed by a. grand 
jury, then of course we would vacate, rather 
than approve with modification, the order 
entered below. However, this would be be
cause the order touched upon matters within 
the President's sole discretion, not because 
the President is immune from process gen
erally. We thus turn to an examination of 
the President's claim of an absolute discre
tion to withhold evidence from a grand jury. 

B. 
There is, as the Supreme Court has said, 

a "longstanding principle" that the grand 
jury "has a right to every man's evidence" 
except that "protected by a constitutional, 
common law, or statutory privilege." 54. The 
President concedes the validity of this prin
ciple. He concedes that he, like every other 
citizen, is under a legal duty to produce 
relevant, non-privileged evidence when called 
upon to do so.55 The President contends, 
however, that whenever, in response to a 
grand jury subpoena, he interposes a formal 
claim of privilege, that claim without more 
disables the courts from inquiring by any 
means into whether the privilege is appli
cable to the subpoenaed evidence. The Presi
dent agrees that, in theory, the privilege at
tached to his office has limits; for example, he 
explicitly states that it "cannot be claimed 
to shield executive officers from prosecution 
for crime." 58 Nonetheless, he argues that it 
is his responsibility, and his alone, to deter
mine whether particular information falls 
beyond the scope of the privilege. In effect, 
then, the President claims that, at least 
with respect to conversations with his ad
visers, the privilege is absolute, since he, 
rather than the courts, has final euthority to 
decide whether it applies in the circum
stances. 

We of oourse acknowledge the longstand
ing judicial recognition of Executive 
privilege. Courts have appreciated that the 
public interest in maintaining the secrecy of 
milltary and diplomatic plans may override 
private interests in litigation.m They have 
further responded to Executive pleas to pro
tect from the light of litigation "intragovern
mental documents reflecting • • • delibera
tions comprising part of a process by which 
governmental decisions and policies are 
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formulated." M In so doing, the Judiciary 
has been sensitive to the considerations upon 
which the President seems to rest his claim 
of absolute privilege: the candor of Execu
tive aides and functionaries would be im
paired if they were persistently worried that 
their advice and deliberations were later to 
be made public.69 However, counsel for the 
President can point to no case in which a 
court has accepted the Executive's mere 
assertion of privilege as sufficient to over
come the need of the party subpoenaing the 
documents. To the contrary, the courts have 
repeatedly asserted that the applicability of 
the privilege is in the end for them and not 
the Executive to decide.60 They have, more
over, frequently ordered in camera inspection 
of documents for which a privilege was 
asserted in order to determine the privilege's 
applicabtlity.6~ 

It is true, as counsel for the President 
stress, that Presidents and Attorneys Gen
eral have often said that the President's finad. 
and absolute assertion of Executive privilege 
is conclusive on the courts.62 The Supreme 
Court in United States v. Reynolds, however, 
went a long way toward putting this view 
to rest. The Reynolds Court, considering a 
claim based on military secrets, strongly 
asserted: "The Court itself must determine 
whether the circumstances are appropriate 
for claim of privilege;" 63 "judicial control 
over the evidence in a case cannot be 
abdicated to the caprice of executive 
officers." M It is true that, somewhat 
inconsistently with this sweeping language, 
the Court formally reserved decision on the 
Government's claim that the Executive has 
an absolute discretion constitutionally 
founded in separation of powers to withhold 
documents.65 However, last term in Com
mittee for Nuclear Responsibility, Inc. v. Sea
borg, 66 we confronted directly a claim of 
absolute privilege and rejected it: "Any claim 
to executive absolutism cannot override the 
duty of the court to assure that an officla.l 
has not exceeded his charter or flouted the 
legislative will." 87 

We adhere to the Seaborg decision. To do 
otherwise would be effectively to ignore 
the clear words of Marbury v. Madison,66 that 
"[i]t is emphatically the province and duty 
of the judicial department to say what the 
law is." ee 

Seaborg is not only consistent with, but 
dictated by, separation of powers doctrine. 
Whenever a privilege is asserted, even one ex
pressed in the Constitution, such as the 
Speech and Debate privilege, it is the courts 
that determine the validity of the assertion 
a.nd the scope of the privilege.1o That the 
privilege is being asserted by the President 
against a grand jury subpoena does not make 
the task of resolving the conflicting claims 
any less judicial in nature. Throughout our 
history, there have frequently been conflicts 
between independent organs of the federal 
government, as well as between the state and 
federal governments. When such conflicts 
arise in justiciable cases, our constitutional 
system provides a means for resolving them
one Supreme Court. To leave the proper 
scope and application of Executive privUege 
to the President's sole discretion would rep
resent a mixing, rather than a separation, of 
Executive and Judicial functions. A breach in 
the separation of powers must be explicitly 
authorized by the Constitution,n or be shown 
necessary to the harmonious operation of 
"workable government." 72 Neither condition 
is met here. The Constitution mentions no 
Executive privileges, much less any absolute 
Executive privileges. Nor is an absolute privi
lege required for workable government. We 
acknowledge that wholesale public access to 
Executive deliberations and documents would 
cripple the Executive as a co-equal branch. 
But this is an argument for recognizing Ex
ecutive privilege and for according it great 
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weight, not for making the Executive the 
judge of its own privilege. 

If the claim of absolute privilege was rec
ognized, its mere invocation by the President 
or h1s surrogates could deny access to all 
documents in all the Executive departments 
to all citizens and ther representatives, 
including Congress, the courts as well as 
grand juries, state governments, state offi
cials and all state subdivisions. The Freedom 
of Information Act could become nothing 
more than a legislative statement of unen
forceable rights. Support for this kind of 
mischief simply cannot be spun from in
cantation of the doctrine of separation of 
powers.73 

Any contention of the President that rec
ords of his personal conversations are not 
covered by the Seaborg holding must be re
jected. As our prior discussion of United 
States v. Burr makes clear, Chief Justice Mar
shall's position supports this proposition. 
At issue in Burr was a subpoena to President 
Jefferson to produce private letters sent to 
him--communications whose status must 
be considered equal to that of private oral 
conversations. We follow the Chief Justice 
and hold today that, although the views of 
the Chief Executive on whether his Execu
tive privilege should obtain are properly 
given the greatest weight and deference, they 
cannot be conclusive. 

IV 

The President's privilege cannot, there
fore, be deemed absolute. We think the 
Burr case makes clear that application of 
Executive privilege depends on a weighing 
of the public interest protected by the 
privilege against the public interests that 
would be served by disclosure in a particular 
case.n We direct our attention, however, 
solely to the circumstances here. With the 
possible exception of material on one tape, 
the President does not assert that the sub
poenaed items involve military or state se
crets; 76 nor is the asserted privilege directed 
to the particular kinds of information that 
the tapes contain. Instead, the President as
serts that the tapes should be deemed privi
leged because of the great public interest in 
maintaining the confidentiality of conversa
tions that take place in the President's per
formance of his official duties. This privilege, 
intended to protect the effectiveness of the 
executive decision-making process, is analo
gous to that between a congressman and his 
aides under the Speech and Debate Clause; 
to that among judges, and between judges 
and their law clerks; 1e and similar to that 
contained in the fifth exemption to the 
Freedom of Information Act.77 

We recognize this great public interest, and 
agree with the District Court that such con
versations are presumptively privlleged.7B But 
we think that this presumption of privilege 
premised on the public interest in confiden
tiality must fall in the face of the uniquely 
powerful showing made by the Special Prose
cutor in this case. The function of the grand 
jury, mandated by the Fifth Amendment for 
the institution of federal criminal prosecu
tions for capital or other serious crimes, is 
not only to indict persons when there is 
probable cause to believe they have com
mitted crime, but also to protect persons 
from prosecution when probable cause does 
not exist.79 As we have noted, the Specla.l 
Prosecutor has made a strong showing that 
the subpoenaed tapes contain evidence pecu
liarly necessary to the carrying out of this 
vital function--evidence for which no effec
tive substitute is available. The grand jury 
here is not engaged in a general fishing ex
pedition, nor does it seek in any way to in
vestigate the wisdom of the President's dis
charge of his discretionary duties. On the 
contrary, the grand jury seeks evidence that 
may well be conclusive to its decisions in 
on-going investigations that are entirely 
within the proper scope of its authority. In 
these circumstances, what we said in Com-

mittee tor Nuclear Responsibility v. Seaborg 
becomes, we think, particularly appropriate: 

"But no executive or agency can be given 
absolute authority to determine what docu
ments in his possession may be considered 
by the court in its task. Otherwise the head 
of an executive department would have the 
power on his own say so to cover up all 
evidence of fraud and corruption when a 
federal court or grand jury was investigating 
malfeasance in office, and this is not the 
law." so 

Our conclusion that the general confidenti
ality privilege must recede before the grand 
jury's showing of need, is established by the 
unique circumstances that made this show
ing possible. In his public statement of May 
22, 1973, the President said: "Executive privi
lege will not be invoked as to any testimony 
concerning possible criminal conduct or diS
cussions of possible criminal conduct, in the 
matters presently under investigation, in
cluding the Watergate affair and the alleged 
cover-up."~ We think that this statement 
and its consequences may properly be con
sidered as at least one factor in striking 
the balance in this case. Indeed, it affects 
the weight we give to factors on both sides 
of the scale. On the one hand, the President's 
action presumably reflects a judgment by him 
that the interest in the confidentiality of 
White House discussions in general is out
weighed by such matters as the public in
terest, stressed by the Special Prosecutor, in 
the integrity of the level of the Executive 
Branch closest to the President, and the pub
lic interest in the integrity of the electoral 
process-an interest stressed in such cases as 
Civil Service Commission v. National Asso
ciation of Letter Carriers 82 and United States 
v. United Automobile Workers.ss Although 
this judgment in no way controls our deci
sion, we think it supports our estimation of 
the great public interest that attaches to the 
effective functioning of the present grand 
jury. As Burr makes clear, the courts ap
proach their function by considering the 
President's reasons and determinations con
cerning confidentiality. 

At the same time, the public testimony 
given consequent to the President's decision 
substantially diminishes the interest in 
maintainlng the confidentiality of conversa
tions pertinent to Watergate. The simple 
fact is that the conversations are no longer 
confidential. Where it is proper to testify 
about oral conversations, taped recordings of 
those conversations are admissible as proba
tive and corroborative of the truth concern
ing the testimony.M There is no "constitu
tional right to rely on possible flaws in the 
[witness's] memory. • • • [N]o other argu
ment can justify excluding an accurate ver
sion of a conversation that the [witness] 
could testify to from memory." 8S In short, 
we see no justification, on confidentiality 
grounds, for depriving the grand jury of the 
best evidence of the conversations avallable.se 

The District Court stated that, in deter
mining the applicability of privilege, it was 
not controlled by the President's assurance 
that the conversations in question occurred 
pursuant to an exercise of his constitutional 
duty to "take care that the laws be faithfully 
executed." The District Court further stated 
that while the President's claim would not 
be rejected on any but the strongest possible 
evidence, the Court was ·unable to decide 
the question of privilege without inspecting 
the tapes.87 This passage of the District 
Court's opinion is not entirely clear. If, how
ever, the District Judge meant that rejection 
of the claim of privilege requires a finding 
that the President was not engaged in the 
performance of his constitutional duty, we 
cannot agree. We emphasize that the grand 
jury's showing of need in no sense relied on 
any evidence that the President was involved 
in, or even aware of, any alleged criminal 
activity. We freely assume, for purposes of 
this opinion, that the President was engaged 
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in performance of his constitutional duty. 
Nonetheless, we hold that the District Court 
may order disclosure of all portions of the 
tapes relevant to matters within the proper 
scope of the grand jury's investigations, un
less the Court judges that the public interest 
served by nondisclosure of particular state
ments or information outweighs the need for 
that information demonstrated by the grand 
jury. 

v 
The question remains whether, in the cir

cumstances of this case, the District Court 
was correct in ordering the tapes produced 
for in camera inspection, so that it could 
determine whether and to what extent the 
privilege was properly claimed. Since the 
question of privilege must be resolved by the 
Court, there must be devised some procedure 
or series of procedures that will, at once, 
allow resolution of the question and, at the 
same time, not harm the interests that the 
privilege is intended to protect. 

Two days after oral argument, this Court 
issued a Memorandum calling on the par
ties and counsel to hold conversations to
ward the objective of avoiding a needless 
constitutional adjudication. Counsel re
ported that their sincere efforts had not been 
fruitful.ss It is our hope that our action in 
providing what has become an unavoidable 
constitutional ruling, and in approving, as 
modified, the order of the District Court, 
will be followed by maximum cooperation 
among the parties. Perhaps the President 
will find it possible to reach some agree
ment with the Special Prosecutor as to what 
portions of the subpoenaed evidence are 
necessary to the grand jury's task. 

Should our hope prove unavailing, we 
think that in camera inspection is a neces
sary and appropriate method of protecting 
the grand jury's interest in securing rele
vant evidence. The exception that we have 
delineated to the President's confidentiality 
privilege depends entirely on the grand jury's 
showing that the evidence is directly rele
vant to its decisions. The residual problem 
of this case derives from the possibility that 
there are elements of the subpoenaed record
ings that do not lie within the range of the 
exception that we have defined. 

This may be due, in part, to the 1'act that 
parts of the tape recordings do not relate 
to Watergate matters at all. What is ap
parently more stressed by the President's 
counsel is that there are items in the tape 
recordings that should be held confidential 
yet are inextricably interspersed with the 
portions that relate to Watergate. They say, 
concerning the President's decision to permit 
testimony about possible criminal conduct 
or discussions thereof, that 

"testimony can be confined to the relevant 
portions of the conversations and can be 
limited to matters that do not endanger 
national security. Recordings cannot be so 
confined and limited, and thus the Presi
dent has concluded that to produce the re
cordings would do serious damage to Presi
dential privacy and to the ab111ty of that 
office to function." 89 

The argument is not confined to matters 
of national security, !or the underlying im
portance of preserving candor of discussion 
and Presidential privacy pertains to all con
versations that involve discussion or making 
of pollcy, ordinary domestic policies as well 
as matters of national security, and even to 
personal discussion with friends and ad
visers on seemingly trivial matters.oo Con
cerning the inextricabi11ty problem, the 
President's counsel say: 

"Recordings are the raw material of life. 
By their very nature they contain spontane
ous, informal, tentative and frequently pun
gent comments on a variety of subjects in
extricably intertwined into one conversa
tion. • • • The nature of informal, private 
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conversations is such that it is not practical 
to separate what is arguably relevant from 
what is clearly irrelevant." 91. 

The "inextricable intermingling" issue may 
be potentially significant. The District Court 
correctly discerned that in camera inspection 
is permissible, even though it involved what 
the President's counsel agree is a "limited 
infraction" of confidentiality, in order to de
termine whether there is inextricable inter
mingling. In EPA v. Mink, the Supreme Court 
declared that in camera inspection was an 
appropriate means of determining whether 
and to what extent documents sought in 
litigation were disclosable as factual informa
tion even though the Government argued 
that the documents "submitted directly to 
the President by top-level GoverD.lllent offi
cials" were, by their very nature, a blending 
of factual presentation and policy recommen
dations that are necessarily "inextricably 
intertwined with policymaking processes." 92 

The Supreme Court stated that it had no 
reason to believe that the District Judge 
directed to make in camera inspection would 
go beyond the limits of the remand and in 
any way compromise the confidentiality of 
deliberative information." The Court ac
knowledged that "the encouragement of open 
expression of opinion as to governmental 
policy is somewhat impaired by a require
ment to submit the evidence even [in cam
era]." Yet the Court stated: "Plainly, in some 
situations, in camera inspection will be nec
essary and appropriate." ro It further noted: 
"A representative document of those sought 
may be selected for in camera inspection." 
And it suggested that the agency may disclose 
portions of the contested documents and 
attempt to show, by circumstances, "that 
the excised portions constitute the barebones 
of protected matter." 9-1 

In this case, the line of permissible dis
closure is different from that in Mink, since 
even policy and decisional discussions are 
disclosable if they relate to Watergate and 
the alleged coverup. But Mink confirms that 
courts appropriately examine a disputed item 
in camera, even though this necessarily in
volves a limited intrusion upon what ulti
mately may be held confidenrtia1, where it 
appears with reasonable clarity that some 
access is appropriate, and in camera inspec
tion is needed to determine what should and 
what should not be revealed.'t5 

Mink noted that the case might proceed 
by the Government's disclosing portions or 
the contested documents.M and also noted 
an instance in which the "United States of
fered to file an abstract of factual informa
tion contained in the contested documents 
[FBI reports]." 97 We think that the District 
Judge and counsel can illuminate the key 
issue of what is "inextricable" by cultivating 
the partial excision and "factual abstract" 
approaches noted in Mfnk. 

The District Court contemplated that 
"privileged portions may be excised so that 
only unprivileged matter goes before the 
grand jury." Even in a case of such inter
mingling as, for example, comment on 
Watergate matters that is "pungent," once 
counsel, or the District Judge, has listened 
to the tape recording of a conversation, he 
has an ab111ty to present only its relevant 
portions, much like a bystander who heard 
the conversation and is called to testify. 
He may give the grand jury portions relevant 
to Watergate, by using excerpts in part and 
summaries 1n part, in such a way as not to 
divulge aspects that re:tleot the pungency of 
candor or are otherwise entitled to confi
dential treatment. It 1s not so long ago that 
appellate courts routinely decided cases with
out an exact transcript, but on an order of 
the trial judge settling what was given as 
evidence. 

VI 

We contemplate a procedure in the District 
Court, following the issuance of our man-

date, that follows the path delineated in 
Reynolds, Mink, and by this Court in Vaughn 
v. Bosen.98 With the rejection of his all-em
bracing claim of prerogative, the President 
will have an opportunity to present more 
particular claims of privilege, if accompanied 
by an analysis in manageable segments. 

Without compromising the confidentiality 
of the information, the analysis should con
tain descriptions specific enough to identify 
the basis of the particular claim or claims. 

1. In so far as the President makes a claim 
that certain material may not be disclosed 
because the subjeot matter relates to national 
defense or foreign relations, he may decline 
to transmit that portion of the material and 
ask the District Court to reconsider whether 
in camera inspection of the material is nec
essary. The Special Prosecutor is entitled to 
inspect the claim and showing and may be 
heard thereon, in chambers. If the judge 
sustains the privilege, the text of the gov
ernment's statement will be preserved in the 
Court's record under seal. 

2. The President will present to the District 
Court all other items covered by the order, 
with specification of which segments he be
lieves may be disclosed and whioh not. This 
can be accomplished by itemizing and index
ing the material, and correlating indexed 
items with particular claims of privllege.w 
On request of either counsel, the District 
Court shall hold a hearing in chambers on 
the claims. Thereafter the Court shall itself 
inspect the disputed items. 

Given the nature of the inquiry that this 
inspection involves, the District Court may 
give the Special Prosecutor access to the ma
terial for the limited purpose of aiding the 
Court in determining the relevance of the 
material to the grand jury's investigations. 
Counsels' arguments directed to the specifics 
of the portions of material in dispute may 
help the District Court immeasurably in 
making its difficult and necessarily detailed 
decisions. Moreover, the preliminary index
ing will have eliminated any danger of dis
closing peculiarly sensitive national security 
matters. And, here, any concern over contl
dentiality is minimized by the Attorney Gen
eral's designation of a. distinguished andre
flective counsel as Special Prosecutor. If, how
ever, the Court decides to allow access to 
the Special Prosecutor, it should, upon re
quest, stay its action in order to allow suffi
cient time for application for a stay to thill 
Court. 

Following the in camera hearing and in
spection, the District Court may determine 
as to any items (a) to allow the particular 
claim of privilege in full; (b) to order dis
closure to the grand jury of all or a segment 
of the item or items; or, when segmentation 
is impossible, (c) to fashion a complete state
ment for the grand jury of those portions of 
an item that bear on possible criminality. The 
District Court shall provide a reasonable stay 
to allow the President an opportunity to ap
peal.100 In case of an appeal to this Court of 
an order either allowing or refusing dlsclo. 
sure, this Court will provide for sealed rec .. 
ords and confidentiality in presentation. 

vu 
We end, as we began, by emphasizing the 

extraordinary nature of this case. We have 
attempted to decide no more than the prob
lem before us--a problem that takes its 
unique shape from the grand jury's com
pelling showing of need.101 The procedures we 
have provided require thorough deliberation 
by the District Court before even this need 
may be satisfied. Opportunity for appeal, on 
a sealed record, is assured. 

We cannot, therefore, agree with the asser
tion of the President that the District Court's 
order threatens "the continued existence of 
the Presidency as a functioning institution.tot 
As we view the case, the order represents an 
unusual and limited requirement that the 
President produce material evidence. We 
think this required by law, and by the rule 
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that even the Chief Executive is subject to 
the mandate of the law when he has no 
valid claim of privilege. 

The petition and appeal of the United 
States are dismissed. The President's petition 
is denied, except in so far as we direct the 
District Court to modify its order and to 
conduct further proceedings in a manner not 
inconsistent with this opinion. 

The issuance of our mandate is stayed for 
five days to permit the seeking of Supreme 
Court review of the issues with which we 
have dealt in making our decision. 

So ordered. 
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on motion of the Watergate Special Prose
cutor made on behalf of the June, 1972 grand 
jury of this district for an order to show 
cause, and the Court being advised in the 
premises, it is by the Court this 29th day 
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Parker, Slip Opinion No. 73-1259, at lHJ, 
9-13 (D.C. Cir. August 21, 1973). 

u. Will v. United States, supra note 13, 389 
u.s. at 95, quoting De Beers Consol. Mines v. 
United States, 325 U.S. 212, 217 (1945). 

111 Parr v. United States, 351 U.S. 513, 520-21 
(1956). 

18 Will v. United States, supra note 13, 389 
u.s. at 96-98. 

17 United States v. Ryan, 402 U.S. 530, 532 
(1971). See also Cobbledick v. United States, 
309 U.S. 323 (1940). But see Carr v. Monroe 
Mfg. Co., 431 F.2d 384 (5th Cir. 1970). 

18 Compare Schlagenhauf v. Holder, 379 
u.s. 104, 110-11 (1964). 

l9Jd. 
20 Bankers Life & Cas. Co. v. Holland, 346 

U.S. 379, 385 (1953), quoting Ex parte Fahey, 
332 u.s. 258, 260 (1947). 

n In so concluding, we do not discard the 
direct appeal as an alternative basis for re
view in the particular situation before us. 
The final-order doctrine, as a normal pre
requisite to a federal appeal, is not a barrier 
where it operates to leave the suitor "power
less to avert the mischief of the order.'' Perl
man v. United States, 247 U.S. 7, 13 (1918). 
In the case of the President, contempt of a 
judicial order--even for the purpose of en
abling a constitutional test of the order
would be a course unseemly at best. To safe
guard against any possible miscarriage of 
justice, we make known our view that our 
jurisdiction exists by way of appeal if for 
any reason the President's application is not 
properly before us on the jurisdictional 
predicate he invokes. 

usee United States v. United States District 
· Court, 444 F.2d 651, 655-56 (6th Cir. 1971), 

aff'd, 407 U.S. 297, 301, n.3 (1972). 
23 We think it clear, in any event, that the 

District Court's August 29th order is un
appealable at the instance of the Special 
Prosecutor, either under 28 U.S.C. § 1291 or 
§ 1292 ( 1970) . In addition, since the order in 
no way finally decides that .any of the sub
poenaed material must be denied the grand 
jury, it cannot be deemed an order "sup
pressing or excluding evidence," or otherwise 
within the contemplation of the Criminal 
Appeals Act, 18 U.S.C. § 3731 (1970). But see 
note 100, infra. 

"Will v. United States, supra note 13, 389 
u.s. a.t 98. 

lliiJd. 
28 Supra note 18. 
21 Supra note 18,379 U.S. at 110. 
38 Id. at 111. 
29Jd. 
ao See Ex parte Republic of Peru, 318 U.S. 

578, 584 ( 1943) . 
n See, e.g., Ex parte Skinner & Eddy Corp., 

265 u.s. 86, 95-96 (1924). 
33 Glidden v. Zdanok, 370 U.S. 530, 568-571 

(1962); Baker v. Carr, 369 U.S. 186, 208-237 
(1962). See also South Dakota v. North 
Carolina, 192 U.S. 286, 318-321 (1904); La 
Abra Silver Mining Co. v. United States, 175 
u.s. 423, 461-462 (1898). 

83 If the judiciary's want of de facto power 
to enforce its judgment has a.ny relevance, 
it is that the third branch of government, 
posing llttle physical threat to coordinate 
branches, need not hesitate to reject sweep
ing claims to legal immunity by those co-

ordinate branches. See United States v. Lee, 
106 U.S. (16 Otto) 196,223 (1882). 

uSee, e.g., United States ex reZ. Touhy v. 
Ragen, 340 U.S. 462, 465-466, 472 (1951) 
(Frankfurter, J., concuring); Westinghouse 
Electric Corp. v. City of Burlington, Vermont, 
122 U.S. App. D.C. 65, 351 F.2d 762 (1965); 
Boeing Airplane Co. v. Coggeshall, 108 U.S. 
App. D.C. 106, 280 F.2d 654 (19&)). 

35 410 u.s. 'r3, 93 (1973\. 
ae See text bt notes 92-Q7 infra. 
37 343 u.s. li79 (1952). 
38 In Land v. Dollar, 89 U.S. App. D.C. 38, 

190 F. 2d 6~3 (1951), vacated as moot, 344 
U.S. 806 (1952), as well, it was clear that the 
court realized that its order countered the 
executive will of the President. The Land 
court acknowledged that the President had 
directed the cabinet officials to disregard the 
initial judicial decision. Id. a.t 54, 190 F. 2d 
at 639. 

3
9 25 Fed. Cas. 30 (Case No. 14,692d) (1807). 

40 Id. at 34 (Emphasis supplied.) 
n United States v. Burr, 25 Fed. Cas. 190, 

191-192 (Case No. 14,694) (1807). (Emphasis 
supplied.) 

42 In 1818, several years after the Burr case, 
a subpoena wa.s also issued to President 
James Monroe. It summoned the President to 
appear as a defense witness in the court 
martial of Dr. William Burton, naming a spe
cific date and time. A copy of the summons 
is in Attorney General's Papers: Letters re
ceived from State Department, Record Group 
60, National Archives Building. Attorney 
General Wirt advised Monroe, through Secre
tary of State John Quincy Adams, that a sub
poena could "properly be awarded to the 
President of the United States," but sug
gested that the President indicate on there
turn that his official duties precluded a per
sonal appearance at the court martial. Wil
liam Wlrt to John Quincy Adams, Jan. 13, 
1818, Records of the Otllce of the Judge Ad
vocate General (Navy), Record Group 125, 
(Records of General Courts Martial and 
Courts of Inquiry, Microcopy M-272, case 
282), National Archives Building. In con
formance with this advice, Monroe wrote on 
the back of the summons that he would "be 
ready and willing to communicate, in the 
form of a deposition any information I may 
possess, relating to the subject matter in 
question.'' President James Monroe to George 
M. Dallas, Jan. 21, 1818, id. Subsequently, 
President Monroe did in fact submit answers 
to the interrogatories forwarded to him by 
the court. President James Monroe to George 
M. Dallas, Feb. 14, 1818, id. 

i8 FARRAND, THE RECORDS OF THE FEDERAL 
CONVENTION OF 1787 502-503 (1967). 

«U.S. Canst., art. I,§ 6, ~ 1. 
45 Myers v. United States, 272 U.S. 52, 123 

(1926). 
40 See, e.g., United States v. Burr, supra note 

39, 25 Fed Cas. at 34. 
'

7 Youngstown Sheet & Tube Co. v. Sawyer, 
supra note 37, 343 U.S. at 655 (1952) (Jack
son, J., concurring). 

48 U.S. Canst., art. I, § 3, ~ 7: Judgment in 
Cases of Impeachment shall not extend fur
ther than to removal from Office, and dis
qualification to hold and enjoy any Office of 
Honor, Trust or Profit under the United 
States: but the Party convicted shall never
theless be liable and subject to Indictment, 
Trial, Judgment and Punishment, according 
to Law. 

'
9 On this point, too, Chief Justice Marshall 

was instructive: If, upon any principle, the 
President could be construed to stand ex
empt from the general provisions of the con
stitution, it would be, because his duties as 
chief magistrate demand his whole time for 
national objects. But it is apparent that this 
demand is not unremitting. United States v. 
Burr, supra note 39, 25 Fed. Cas. at 34. 

110 Because impeachment is available against 
all "civil Otllcers of the United States," not 
merely against the President, U.S. Canst. art. 
II, § 4, it is difficult to understand how any 
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immunities peculiar to the President can 
emanate by implication from the fact of 
impeachability. 

61 See, e.g., Marbury v. Madison, 5 U.S. (1 
Cranch) 137, 165 (1803); Kendall v. United 
States ex rel. Stokes, 37 U.S. (12 Pet.) 524, 610 
(1838). 

52 [T1he question, whether the legality of 
an act of the head of a department be exam
inable in a court of justice or not, must al
ways depend on. the nature of that act. 

Marbury v. Madison, supra note 51, at 165. 
The mandamus does not seek to direct or 
control the postmaster general in the dis
charge of any official duty, partaking in any 
respect of any executive character; but to 
enforce the performance of a mere min1s
terial act, which neither he nor the Presi
dent had any . authority to deny or control. 
Kendall v. United States ex rel. Stokes, supra 
note 51, at 610. (Emphasis supplied.) 

53 In this regard, the President's reliance 
on Mississippi v. Johnson, 71 U.S. (4 Wall.) 
475 (1866), is misplaced. In that case, the 
State of Mississippi sought to enjoin Presi
dent JohnSon from enforcing the Reconstruc
tion Acts. Though Attorney General Stanbery 
argued that the President was immune from 
judicial process, the Court declined to found 
its decision on this ground, choosing instead 
to deny the bill of injunction as an attempt 
to coerce a discretionary, as opposed to min
isterial, act of the Executive. The Attorney 
General rehearsed many of the arguments 
made by the President in this case, claiming 
that the President's dign1ty as Chief of State 
placed him above the reach of routine judi
cial process and that the President was sub
ject only to that law which might be fash
ioned in a court of impeachment. Id at 484. 
We deem it significant that the Supreme 
Court declined to ratify these views. Com
pare Georgia v. Stanton, 71 U.S. (6 Wall.) 50 
(1867), where the Court declined jurisdic
tion of a similar bill of injunction even 
though sub-presidential Executive Branch 
officials were named as defendants. 

M Branzbury v. Hayes, 408 U.S. 665 (1972). 
We reject the contention, pressed by counsel 
for the President, that the Executive's prose
cutorial discretion implies an unreviewable 
power to withhold evidence relevant to a 
grand jury's criminal investigation. The fed
eral grand jury is a constitutional fixture in 
its own right, legally independent of the 
Executive. See United States v. Johnson, 319 
U.S. 503, 510 (1943). A grand jury may, with 
the aid of judicial process, Brown v. United 
States, 359 U.S. 41, 49-50 {1959), call wit
nesses and demand evidence without the 
Executive's impetus. Hale v. Henkel, 201 U.S. 
43, 6Q-65 ( 1906) . If the grand jury were a 
legal appendage of the Executive, it could 
hardly serve its historic functions as a shield 
for the Innocent and a sword against corrup
tion in high places. In his eloquent affirma
tion of unfettered prosecutorial discretion in 
United States v. Cox, 342 F.2d 167, 189 (5th 
Cir.), cert. denied, 381 U.S. 935 (1965), Judge 
Wisdom recognized the grand jury's inde
pendent and "plenary power to inquire, to 
summon and interrogate witnesses, and to 
present either findings and a report or an ac
cusation in open court by presentment." As 
a practical, as opposed to legal, matter, the 
Executive may, of course, cripple a grand 
jury investigation by denying staff assist
ance to the jury. And the Executive may re
fuse to sign an indictment, thus precluding 
prosecution and, presumably, effecting a per
manent sealing of the grand jury minutes. 
United States v. Cox, supra. These choices 
remain open to the President. But it is he 
who must exercise them. The court will not 
assume that burden by eviscerating the 
grand jury's independent legal authority. 

55 Brief of Petitioner Nixon at 84; Reply 
Brief of Petitioner Nixon, at 30 n.6. 

M Brief of Petitioner Nixon at 69, citing 
Gravel v. United States, 408 U.S. 606, 627 
(1972). . 

57 Totten v. United States, 92 U.S. 105 
(1875); United States v. Reynolds, 345 U.S. 
1 (1953); United States v. Burr, supra note 
39. 

58 Carl Zeiss Stijtung v. V .E.B. Carl Zeiss, 
Jena, 40 F.R.D. 318, 324 (D.D.C. 1966), aff'd 
on opinion below, 128 U.S. App. D.C. 10, 384 
F.2d 979, cert. denied, 389 U.S. 952 (1967). 

oo See, e.g., id. at 329-335; Kaiser Aluminum 
& Chemical Corp. v. United States, 157 F. 
Supp. 939 {Ct.Cl. 1958). 

60 See, e.g., United States v. Reynolds, supra 
note 57; Olson Rug Co. v. NLRB, 291 F.2d 655 
(7th Cir. 1961); Timken Roller Bearing Co. 
v. United States, 38 F.R.D. 57 (N.D. Ohio 
1964); United States v. Proctor & Gamble 
Co., 25 F.R.D. 485 (D. N.J. 1960); Kaiser Alu
minum & Chemical Corp. v. United States, 
supra note 59; see also the cases cited at 8 C. 
WRIGHT & A. Mn.LER, FEDERAL PRACTICE & 
PROCEDURE 167-173 (1970). Despite our pecu
liar constitutional tradition of judicial re
view, American law is not in fact unusual in 
subjecting claims of Executive privilege to 
court scrutiny. Indeed, no common law coun
try follows the rule, urged by the President 
in this case, that mere executive assertions 
of privilege are conclusive on the courts. In 
Conway v. Rimmer, [ 19681 1 All E.R. 874, the 
House of Lords explicitly reversed its long 
held view, as expressed in Duncan v. Gam
mell Laird & Co., [18421 1 All E.R. 587, that 
executive privilege is absolute. Conway held 
that proper adjudication of a privilege claim 
may require in camera inspection of docu
ments over which the privilege is asserted. 
[19681 1 All E.R. at 888 (opin1on of Lord 
Reid), and 896 (opinion of Lord Morris of 
Borth-y-Gest). Similar recognition of judi
cial power to scrutinize claims of privilege 
may be found in almost every common law 
jurisdiction. See, e.g., Robinson v. South 
Australia (No. 2), [1931 1 All E.R. 333 (P .C.) ; 
Gagnon v. Quebec Securities Comm'n, [19651 
50 D.L.R.2d 329 (1964); Bruce v. Waldron, 
[19631 Viet. L.R. 3; Corbett v. Social Security 
Comm'n, [19621 N.ZL.R. 878; Amar Chand 
Butail v. Union of India, [19651 1 India S. Ct. 
243. 

61 In Environmental Protection Agency v. 
Mink, supra note 35, the Supreme Court relied 
on cases in which claims of Executive privi
lege were reviewed by the court, often in 
camera, in interpreting how the judiciary 
should apply the intragovernmental com
mun1cation exemption to the public disclo
sure mandate of the Freedom of Information 
Act. Id. at 88 & cases cited at notes 14 & 15. 
~See, e.g., 40 Op. Atty Gen. 45, 49 (1941) 

(Attorney General Jackson); 100 Cong. Rec. 
6621 (1954) (President Eisenhower). 

63 Supra note 57, 345 U.S. at 8. 
u I d. at 9-10. 
65 lb. at 6 & note 9. 
oo 149 U.S. App. D.C. 385, 463 (F.2d 788 

(1971). 
67 Id. at 390, 463 F.2d at 793. 
68 Supra note 51, 5 U.S. {1 Cranch) at 157. 
69 The purpose of the explicit constitutional 

privilege against self-incrimination, like that 
of Executive privilege, is defeated by too 
much jucMcial inquiry into the legitimacy of 
its use, see United States v. Reynolds, supra 
note 57, 345 U.S. at 3-9, but the courts have 
never held the mere invocation of the privi
lege to be sufficient to free the invoker from 
questioning. The judge must first determine 
whether the privilege is properly invoked. 
See, e.g., Hoffman v. United States, 341 U.S. 
479, 486-487 (1951). 

10 The Supreme Court has repeatedly made 
clear that it is for the courts to determine 
the reach of the Speech and Debate Clause, 
U.S. Canst., Art. I, § 6, ,- 1. See, e.g., Gravel v. 
United States, supra note 56; United States v. 
Brewster, 408 U.S. 501 (1972); United States 
v. Johnson, supra note 54. Indeed, very close 
judical review is needed to determine 
whether the activities concerning which 
questioning or prosecution is sought are: 
integral part[s1 of the deliberative and com-

muntcative processes by which Members 
participate in committee and House proceed
ings with respect to the consideration and 
passage or rejection of proposed legislation 
or with respect to other matter which the 
Constitution places within the jurisdiction 
of either House. Gravel v. United States, 
supra note 56, 408 U.S. at 625. If separation 
of powers doctrine countenances such a close 
review of assertions of an express constitu
tional privilege, the doctrine must also com
prehend judicial scrutiny of assertions of 
Executive privilege, which is at most im
plicit in the Constitution. Gravel deals on its 
facts only with an assertion of privilege by 
an individual legislator. As collective bodies, 
the Hoilses of Congress have frequently 
made unilateral declarations of an absolute 
privilege to withhold documents in their cus
tody from court process. See, eg., Senate 
Resolution, Oct. 4, 1972, 92nd Cong., 2 Sess. 
These claims have never been pressed to a 
judicial resolution, and we have no occa
sion here to decide them. It is sufficient to 
note that they rest on a footing different 
from the President's claim of absolute priv
ilege in this case. The President's claim has 
been previously litigated, and repudiated, in 
United States v. Burr, supra note 39. Fur
ther, Congress' claims draw upon two express 
constitutional privileges unavailable to the 
President, the aforementioned Speech and 
Debate Clause, and the Secrecy Clause in Art. 
I, § 5, 3. Even so, we note that Gravel states 
that the scope of the Speech and Debate 
privilege cannot be unilaterally "established 
by the Legislative Branch," Gravel v. United 
States, supra, 408 U.S. at 624 n. 15. 

71 See Myers v. United States, 272 U.S. 52, 
116 (1926). 

72 See Youngstown Sheet & Tube Co. v. 
Sawyer, supra note 37, 343 U.S. at 635 (Jack
son, J., concurring). 

73 The doctrine of separation of powers was 
adopted by the Convention of 1787, not to 
promote efficiency but to preclude the exer
cise of arbitrary power. The purpose was, 
not to avoid friction, but, by means of the 
inevitable friction incident to the distribu
tion of governmental power among three de
partments, to save the people from autocracy. 

Myers v. United States, supra note 71, 272 
U.S. at 293 (Brandeis, J., dissenting). 

"Chief Justice Marshall wrote two opin
ions concerning the production of the let
ters. In the first of these opinions, the Chief 
Justice ruled that a subpoena to produce the 
letters could be issued to the President and 
that the Chief Justice himself would consider 
and weigh any specific objections interposed 
by the President that the letters contained 
matter "which ought not to be disclosed.'" 
United States v. Burr, supra note 39, at 37; 
see pages 15-16 supra. Statements of the 
Chief Justice in the first Burr opinion sug
gest that he contemplated that he would ac
tually inspect the letters in camera. If it con
tain matter not essential to the defense, and 
the disclosure be unpleasant to the execu
tive, it certainly ought not to be disclosed. 
This is a point which will appear on the re
turn. • • • If they contain matter interest
ing to the nation, the concealment of whiCh 
is required by the public safety, that matter 
will appear upon the return. United State!' v. 
Burr, supra note 39, at 37. The United States 
Attorney Hay seems to have read the Chief 
Justice's first opinion to contemplate inspec
tion by the court. As Judge Wilkey notes in 
his dissent, after Burr had renewed his re
quest for the letters, Hay offered to submit 
them to the court for copying of "those parts 
which had relation to the cause." Hay fur
ther expressed his willingness to transmir. 
the letters to Burr's counsel so that they 
could form their own opinions on what por
tions should be kept confidential from Burr 
and the public. Hay anticipated that d11fer
ences between the opinions of Burr's counsel 
and himself would be arbitrated by the court. 
United States v. Burr, supra note 41, at 190. 
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The prosecution in the Burr case thus seems 
to have read Chief Justice Marshall's first 
opinion to support a procedure analogous 
to in camera inspection by Judge Sirica and 
Special Prosecutor Cox. 

It was only after Burr's counsel rejected 
Hay's position and demanded direct submiS
sion of the entire letters to Burr himself that 
Marshall found it necessary to iSsue his sec
ond opinion. In this opinion the Chief Jus
tice addressed the remaining question ot 
whether the President should be ordered to 
release the letters directly to Burr or whether 
the court should first inspect the documents 
to screen out privileged portions. Marshall 
made clear that before frustrating Burr's ef
forts to obtain the letters, the court would 
have to balance the opposing interests: The 
president may himself state the particular 
;reasons which may have induced him to 
withhold a paper, and the court would un
questionably allow their full force to those 
reasons. At the same time, the court could 
not refuse to pay proper attention to the am
davit of the accused. Id. at 192. 

76 See United States v. Reynolds, supra note 
57. 

78 Soucie v. David, 144 U.S. App. D.C. 144, 
158, 448 F.2d 1067, 1081 (1971) (Wilkey, Jr., 
concurring). 

77 5 U.S.C. § 552(b) (5) (1970); see Environ
mental Protection Agency v. Mink, supra 
note 35. 

78 See Carl Zeiss Stijtung v. V .E.B. Carl 
Zeiss, JeTIJa, Supra note 58, 40 F.R.D. at 324-25. 

79 E.g., Branzburg v. Hayes, supra note 54, 
408 U.S. at 687-88. 

80 Supra note 66, 149 U.S. App. D.C. at 391, 
463 F.2d at 794. (per curiam); see Gravel v. 
United States, supra note 56, 408 U.S. at 627. 

st Statement by the President, May 22, 1973, 
quoted in Appendix to the Brief for the 
United States (Special Prosecutor), at 14, 24. 

82 41 U.S.L.W. 5122 (U.S. June 25, 1973). 
83 352 u.s. 567, 575 (1957). 
84. Lopez v. United States, 373 U.S. 427, 

437-40 (1963; Osborn v. United States, 385 
u.s. 323, 326-31 (1966). 

86 Lopez v. United States, supra note 84, 373 
u.s. at 439. 

se Where, as here, a conversation attended 
by the President, Mr. Dean and Mr. Halde
man has been the subject of divergent ac
counts by Mr. Dean and by Mr. Haldeman, 
without any restriction by the President on 
their testifying on the ground of confiden
tiality, there is no objection to presentaticn 
by the tape recorder of that part of the con
versation that relates to Watergate, any more 
than to testimony on this point by another 
witness who had perfect auditory memory. 

87 In re Subpoena to Nixon, supra note 7, 
360 F.Supp. at 21-22. 

88 The Memorandum and replies of counsel 
are set forth in Appendix I, infra. 

88 Brief of Petitioner Nixon at 69. 
go I d. at 41-43. 
mrd. at 61. 
92 Supra note 35, 410 U.S. at 92. 
93 1d. at 93. 
0

' I d. 
oo Carl Zeiss Stiftung v. V .E.B. Carl Zeiss, 

Jena, supra note 58, 40 F.R.D. at 331. 
96 Supra note 35, 410 U.S. at 93. 
87 Id. at 88, citing United States v. Cotton 

Valley Comm., 9 F.R.D. 719, 720 (W.D. La. 
1949), aff'd by equally divided court, 339 
u.s. 940 (1950). 

98 Slip Opinion No. 73-1039 (D.C. Cir. 
August 20, 1973}. 

oo See id. at 17. 
100 Since the subpoenaed recordings will al

ready have been submitted to the District 
Court, the opportunity to test the court's 
ruling in contempt proceedings would be 
foreclosed. And any ruling adverse to the 
Special Prosecutor would clearly be a pre
trial "decision or order . . . suppressing or 
excluding evidence ... in a criminal proceed
ing ... " Thus the District Court's ruling on 

particularized claims would be appealable by 
the President &s final judgments under 28 
U.S.C. § 1291 (1970), and by the Special 
Prosecutor under 18 U.S.C. § 3731 (1970). 
See United States v. Ryan, 402 U.S. 530, 533 
(1971); Perlman v. United States, 247 U.S. 
7, 12-13 (1918); United States v. Calandra, 
455 F.2d 750, 751-53 (6th Cir. 1972). 

101 Judge Wilkey, in dissent, adheres to the 
abstract in his discussion of who has the 
right to decide; he makes no reference to the 
facts before us framing that issue. John 
Marshall addressed it in the context of Presi
dent Jefferson's decision to reveal the con
tents of a private letter to the extent of 
characterizing it, in a message to Congress, as 
containing overwhelming evidence of Burr's 
treason. So here, we must deal with that 
issue not in a void but against the back
ground of a decision by the President, made 
and announced before the existence of the 
tapes was publicly known, to permit par
ticipants in private conversations with him 
to testify publicly as to what was said about 
Watergate and its aftermath. That decision
and the resulting testimony containing con
filets as to both fact and inference--has 
made it possible for the Special Prosecutor 
to make a powerful showing of the relevance 
and importance of the tapes to the grand 
jury's discharge of its responsibllities. What 
the courts are now called upon primarily to 
decide, as distinct from what the President 
has already decided with respect to the rela
tive importance of preserving the confiden
tiality of these particular conversations, is 
how to reconcile the need of the United 
States, by its grand jury, with the legitimate 
interest of the President in not disclosing 
those portions of the tapes that may deal 
with unrelated matters. 

102 Brief of Petitioner Nixon at 94. 

[U.S. Court of Appeals for the District of 
Columbia Circuit) 

APPENDIX I-MEMORANDUM AND REPLIES 

September Term, 1973-Flled Sep. 13, 1973, 
United States Court of Appeals for the Dis
trict of Columbia Circuit, Hugh E. Kline, 
Clerk. 

No. 73-1962: Richard M. Nixon, President 
of the United States, Petitioner v. the Hon
orable John J. Sirica, United States District 
Judge, Respondent and Archibald Cox, 
Special Prosecutor, Watergate Special Pros
ecution Force, Party in Interest. 

No. 73-1967-United States of America, 
Petitioner v. the Honorable John J. Sirica, 
Chief Judge, United States District Court for 
the District of Columbia, Respondent and 
Richard M. NiXon, President of the United 
States, Party in Interest. 

Before: Bazelon, Chief Judge; Wright, Mc
Gowan, Leventhal, Robinson, MacKinnon, 
and Wiley, Circuit Judges. 

MEMORANDUM 

From the able exposition by counsel in 
the unusually full oral argument allowed by 
the Court in this case, it appeared to the 
Court that the issues dividing the parties 
might be susceptible of resolution by proce
dures other than those set forth in either 
District Judge Sirica.'s opinion or the briefs 
of the parties. The Court has been, and is, 
conscious of the public importance of this 
matter and the public interest in the earliest 
possible resolution of it. 

The doctrine under which courts seek res
olution of a controversy without a consti
tutional ruling is particularly applicable 
here. The possibility of a resolution of this 
controversy without the need for a consti
tutional ruling is enhanced by the stature 
and character of the two counsel charged 
with representation of each side 1n this cause, 
and by the circumstance that each was se
lected for his position, directly or indirectly, 
by the Chief Executive himself. 

Whereas Judge Sirica contemplated an in 
camera examination of the subpoenaed tapes, 
which would have necessitated the presence 
of the Judiciary, we contemplate an exam
ination of the tapes by the Chief Execu
tive or his delegate, assisted by both his own 
counsel, Professor Wright, and the Special 
Prosecutor, Professor Cox. 

We say this without intimating a decision 
on any question of jurisdiction or privilege 
advanced by any party. Apart from noting 
that the likelihood of successful settlement 
along the lines indicated contemplates a vol
untary submission of such portions of the 
tapes to the two counsel as satisfies them, 
we do not presume to prescribe the details of 
how the Chief Executive will work with the 
two counsel. 

This procedure may permit the different 
approaches of the parties to converge. The 
President has maintained that he alone 
should decide what is necessarily privileged 
and should not be furnished the grand jury. 
The Special Prosecutor has maintained that 
he should have the opportunity of examining 
the material and asserting its relevance and 
importance to the grand jury investigation. 
If the President and the Special Prosecutor 
agree as to the material needed for the grand 
jury's functioning, the national interest will 
be served. At the same time, neither the 
President nor the Special Prosecutor would 
in any way have surrendered or subverted 
the principles for which they have contended. 

If, after the most diligent efforts of all 
three concerned, there appear to be matters 
the President deems privileged and the Spe
cial Prosecutor believes necessary and not 
privileged, then this Court will discharge its 
duty of determining the controversy with the 
knowledge that it has not hesitated to ex
plore the possibility of avoiding constitu
tional adjudication. Even if this were to 
occur, the issues remaining for resolution 
might be substantially narrowed and clar
ified. 

We have issued this Memorandum with
out interrupting the schedule for post-argu
ment memoranda by the parties. The over
riding public interest in this case demands 
our best and most expeditious efforts in the 
meantime. The Court asks that it be advised, 
by both counsel, no later than September 20, 
1973, whether the approach indicated in this 
memorandum has been fruitful. 

The Clerk is directed to transmit this 
Memorandum to all parties to the instant 
proceedings and to file it in the record. 

Per Curiam. 

THE WHITE HousE, 
Washington, D.C., September 20, 1973. 

Filed Sep. 20, 1973, United States Court of 
Appeals for the District of Columbia Circuit 
Hugh E. Cline, Clerk. 
In re Grand Jury Subpoena, Nos. 73-1962, 

73-1967. 
Mr. HUGH E. KLINE, 

Clerk, United States Court of Appeals, 
Washington, D.C. 

DEAR MR. KLINE: This is to advise you that 
counsel in the above-entitled matter have 
had lengthy meetings, pursuant to the sug
gestion in the Court's memorandum of Sep
tember 13th. Mr. Cox and Mr. Buzhardt met 
on September 17th and 18th and today Mr. 
Cox and Mr. Lacovara of his office met with 
Mr. Buzhardt, Mr. Garment, and myself. I 
regret to advise the Court that these sincere 
efforts were not fruitful. 

All participants in these conversations 
have agreed that we shall say nothing about 
them except to make this report to the 
Court. 

I understand that Mr. Cox will similarly 
advise you of these meetings and of their 
unsuccessful outcome. 

Respectfully, 
CHARLES ALAN WRIGHT, 

An Attorney for the President. 
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WATERGATE SPECIAL 

PROSECUTION FORCE, 
Washington, D.C., September 20, 1973. 

Filed Sep. 20, 1973, United States Court of 
Appeals for the District of Columbia Cir
cuit Hugh E. Kline, Clerk. 
Re: Nixon v. Sirica et al. (Nos. 73-1962, 73-

1967). 
Hon. HuGH E. KLINE, 
Clerk, United States Court of Appeals for 

the District of Columbia Circuit, Wash
ington, D.C. 

DEAR MR. KLINE: This is to advise you that 
counsel in the above entitled matter have 
had lengthy meetings pursuant to the sug
gestion in the Court's memorandum of Sep
tember 13. Mr. Buzhardt and I met on Sep
tember 17 and 18 and today Mr. Lacovara of 
my office and I met with Messrs. Wright, 
Buzhardt, and Garment. I regret to advise 
the Court that these sincere efforts were not 
fruitful. 

All participants in these conversations 
have agreed that we shall say nothing about 
them except to make this report to the 
Court. 

I understand that Mr. Wright will similarly 
advise you of these meetings and of their 
unsuccessful outcome. 

Sincerely, 
ARCHIBALD Cox, 
Special Prosecutor. 

APPENDIX II 
In a "Memorandum in Support of an 

Order to Produce Documents or Objects in 
Response to the Subpoena." (pp. 5-10), filed 
with the court below on August 13, 1973, 
the Special Prosecutor provided the follow
ing description of the nine communications, 
tapes of which are sought by the grand 
jury. (The transcript references through
out are to the transcript of the hearings 
of the Senate Select Committee on Presi
dential Campaign Activities.) 

1. Meeting of June 20, 1972. Respondent 
met with John D. Ehrlichman and H. R. 
Haldeman in his Old Executive Office Build
ing ( OEOB) office on June 20, 1972: from 
10:30 a.m. until approximately 12:45 p.m. 
There is every reason to infer that the meet
ing included discussion of the Watergate in
cident. The break-in had occurred on June 
17-just three days earlier. Dean did not 
return to Washington until June 18 (S. Tr. 
2166). Mitchell, Haldeman and LaRue had 
also been out of town and did not return 
until late on June 19 (S. Tr. 3305, 3307, 
6195) . Early on the morning of June 20, 
Haldeman, Ehrlichman, Mitchell, Dean and 
Attorney General Kleindienst met in the 
White House. This was their first oppor
tunity for full discussion of how to handle 
the Watergate incident, and Ehrllchman 
has testified that Watergate was indeed the 
primary subject qf the meeting (S. Tr. 5923-
5924). From there,• Ehrlidhman and then 
Haldeman went to see the President. The 
inference that they reported on Watergate 
and may well have received instructions, is 
almost irresistible. The inference is con
firmed by Ehrlichman's public testimony 
that the discussion with respondent in
cluded both Watergate and government wire
tapping (S. Tr. 5924-25). The contemporary 
evidence of that meeting should show the 
extent of the knowledge of the illegal ac
tivity by the participants or any effort to 
conceal the truth from the respondent. 

2. Telephone call of June 20, 1972. Re-
spondent and John Mitchell, the director of 
respondent's campaign for re-election, spoke 
by telephone from 6:08 to 6:12 p .m. on 
June 20, 1972. Mitchell has testified that the 
sole subject was the Watergate break-in and 
investigation (S. Tr. 3407-08). This appar
ently was the first direct contact after the 
break-in between respondent and Mitchell, so 
that what Mitchell reported may be highly 
material. Indeed, although Mitchell already 

may have been briefed at this time by Rob
ert C. Mardian and LaRue about Liddy's in
volvement in the break-in (S. Tr. 3629-32, 
4590, 4595), Mitchell maintains that he told 
the President that only the five arrested at 
Watergate-not including Liddy-were in
volved. (S. Tr. 3407--08, 3632) . Evidence of 
this conversation with a man who had no 
public office at the time and was concerned 
solely with respondent's political interests 
will either tend to confirm Mitchell's version 
or show a more candid report to respondent. 

3. Meeting of June 30, 1972. Respondent 
met with Mitchell and Haldeman for an hour 
and 15 minutes in his EOB office, apparently 
the first meeting between respondent and 
Mitchell since June 17, 1972. The topic of 
conversation, according to Mitchell, was his 
impending resignation as Chairman of the 
Committee for the Re-Election of the Presi
dent (S. Tr. 3442-43), which in fact was an
nounced the next day. This is a meeting 
most of which almost surely did not involve 
any official duties of the President. It alsO 
strains credulity to suppose that Watergate 
and how Watergate affected Mitchell and the 
campaign were not topics of conversation. 
The records of the meeting are clearly the 
most direct evidence of the knowledge and 
intentions of the participants as of a date 
shortly after the grand jury began its 
investigation. 

4. Meeting of September 15, 1972. On Sep
tember 15, 1972, the grand jury returned an 
indictment charging seven individuals with 
conspiracy and other offenses re-lating to 
the break-in. Respondent met the same day 
with Dean and Haldeman in his Oval Office 
from 5:27 to 6: 17 p.m. Both Dean and Halde
man have given lengthy but contradictory 
accounts of what was said (S. Tr. 2229-33, 
609Q-93). 

According to Dean, the purpose of the 
meeting was to brief respondent on the status 
of the investigation and related matters. 
Dean said that respondent then congratu
lated him on the "good job" he had done 
and was pleased that the case had "stopped 
with Liddy." Dean said that he then told 
respondent that all he had been able to do 
was "contain" the case and "assist in keeping 
it out of the White House." (S. Tr. 2230.) If 
this testimony is corroborated, it will tend 
to establish that a conspiracy to obstruct 
justice reached the highest level of govern
ment. 

Haldeman, after reviewing a tape record
ing of the meeting, has agreed that there was 
discussion of the Watergate indictments, of 
the civil cases arising out of the break-in, of 
the possibility of a continuing grand jury 
investigation, of internal policies at the 
Committee for the Re-Election of the Pres
ident, and of other matters. He denies, how
ever, that respondent congratulated Dean on 
Dean's efforts to thwart the investigation. (S. 
Tr. 609D-93, 6456.) 

If Haldeman's innocuous version of the 
meeting can be sustained, it is because the 
meeting only involved an innocent discus
sion of political interests. The question of 
Dean's perjury would then arise. Resolution 
of this conflict between two of the three per
sons present and an accurate knowledge of 
plans or admissions made on this occasion 
would be of obvious aid to the grand jury's 
investigation. 

5. Meeting of March 13, 1973. Respondent 
again met with Dean and Haldeman on 
March 13, 1973, from 12:42 to 2:00p.m. Dean 
testified at length about the meeting (S. Tr. 
2323-2325.) Haldeman gave evidence that he 
has no independent recollection of what was 
said (S. Tr. 6100). • 

*It is interesting that Haldeman, who had 
reviewed recordings of other meetings, did 
not review the recording of this meeting in 
view of the serious nature of the allegations 
by Dean. 

The White House briefing for the Senate 
Committee suggests that the meeting related 
primarily to Watergate and that respondent 
asked Dean for a report on the involvement 
of Haldeman and others. • • Dean, on the 
other hand, testified that respondent told 
Dean that respondent had approved execu
tive clemency for defendant Hunt and that 
there would be no problem about raising $1 
million to buy all defendants' silence (S. 

Tr. 2324). Unquestionably, confirmation of 
Dean's testimony would aid the grand jury 
in determining the existence, membership, 
and scope of a cover-up conspiracy. Conclu
sive disproof, on the other hand, would raise 
a question of perjury by Dean before the 
Senate Committee. a matter directly within 
the grand jury's jurisdiction. 

6, 7. Meetings of March 21, 1973. On 
March 21, 1973, respondent met with Dean 
and Haldeman from 10:12 to 11:55 a.m. and 
with Dean, Haldeman, Ehrlichman and Ron
ald Ziegler from 5:20 to 6:01 p.m. (Not all 
parties were present all of the time.) 

Both Dean and Haldeman (who reviewed 
the recording of the morning meeting) have 
testified extensively about that meeting (S. 
Tr.2329-34,6112-15,6273-95,6394-6400),and 
it is also discussed in the White House brief
ing for the Senate Committee. All accounts 
confirm that the sole subject was the Water
gate break-in and wiretapping and the sub
sequent cover-up. All agree that Dean talked 
about a "cancer" affecting the Presidency and 
revealed a theory of the cover-up and the 
possible liab111ty of White House and Com
mittee officials, includi-ng Magruder, Mitchell, 
Strachan, Colson, Ehrlichman, Haldeman, 
and himself. (S. Tr. 233D-31, 6112-15, 6286-
94, 6640-41.) All agree that there was discus
sion of Hunt's threat to expose his "seamy" 
work for the White House unless he received 
a considerable sum of money. Haldeman tes
tifl.ed that it was at this meeting that re
spondent indicated that $1 Inillion easily 
could be raised; according to Haldeman how
ever, respondent went on to say that it would 
not be right to pay the money. This discrep
ancy, which can be resolved by a contem
porary recording, is manifestly significant. 

Haldeman, Ehrlichman and Dean each have 
testified about the afternoon meeting as wen, 
and the White House briefing gives a separate 
account. Again, the sole topic of conversation 
was Watergate. The participants discussed 

the possibility of present and former White 
House officials, as well as employees of the 
Committee, testifying before the grand jury. 

(S. Tr. 2334-35, 5650, 5710, 6118.) Dean has 
testified that it was clear to him after this 
meeting that the cover-up would continue 
(S. Tr. 2335). Evidence of this meeting is per

tinent to determining the existence of a 
·cover-up, its thrust, and its membership. 

8. Meeting of March 22, 1973. Respondent 
met with Dean, Ehrlichman, Haldeman and 
Mitchell from 2:00 p.m. to 3:43 p.m. on 
March 22, 1973. (Mitchell, of course, was a 
private citizen at this time.) Dean, Mitchell, 
Ehrlichman, and Haldeman each have testi
fied that the meeting centered in general on 
Watergate and in particular on the prob
lems that would be presented by the upcom
ing Senate Select Committee hearings (S. 
Tr. 2337-40, 3413-15, 5720, 5128, 619-22). 
This meeting was apparently concerned, at 
least in major part, with political assess
ments and operations, not exclusively with 
establishing "government" policy, and is like
ly to reveal the knowledge and motives of 
the participants. 

9. Meeting of April 15, 1973. Respondent 
met with Dean from 9.17 to 10:12 p.m. on 
April 15, 1973. Dean has testified in detail 
about the substance of this hour-long con-

••New York Times, June 21, 1973, p. 28 
(notes of Minority Counsel of Senate Select 
Committee of oral briefing by Counsel to the 
President). 
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versation, allegedly telling respondent of 
his meetings with the United States Attor
ney's Office. Dean also testified that respond
ent said that he had been "joking" when 
respondent approved raising $1 million for 
the Watergate defendants and acknowledged 
that he had been "foolish" to discuss ex
ecutive clemency with Charles Colson. (S. 
Tr. 2371-75.) If true and accurate, this testi
mony would indicate an important dimen
sion to the cover-up conspiracy. If false 
and misleading, a perjurious injustice has 
been done for which the grand jury can re
turn an indictment. 

OPINION OF CmCUIT JUDGE MACKINNON 
MAcKINNON, Circuit Judge, concurring in 

part and dissenting in part: I concur in the 
decision on the jurisdiction of this court as 
expressed in part II of the Per Curiam opin
ion, but I respectfully dissent from its con
clusion on the principal issue. I also concur 
ln the result reached by Judge Wilkey's dis
sent and concur generally in his reasoning. 
However, I rely on some points not discussed 
by Judge Wilkey and as to points that are 
common to our two dissenting opinions there 
are at times differences in emphasis. 

I. INTRODUCTION 
This case presents for consideration an 

lmportant constitutional question which has 
not confronted the courts in the 186 years 
since the Constitution was written. While 
i.he issues involved here have arisen many 
times in the relations between the Congress 
and the President, there are no controlling 
judicial precedents. The immediate issue in
volves the requested disclosure of confiden
tial discussions between the President and 
his close advisers, but the ultimate issue Is 
the effect that our decision wm have upon 
the constitutional independence of the 
Presidency for all time. 

Justice Frankfurter prefaced his concur
ring opinion in Youngstown Sheet & Tube 
ao.1 with the following admonition, which 
Is peculiarly appropriate to the present case: 

"Rigorous adherence to the narrow scope of 
the judicial function Is especially demanded 
in controversies that arose appeals to the 
Constitution. The attitude with which this 
Court must approach its duty when con
fronted with such issues is precisely the op
posite of that normally manifested by the 
general public. So-called constitutional ques
tions seem to exercise a mesmeric infiuence 
over the popular mind. This eagerness to set
tle-preferably forever-a specific problem 
on the basis of the broadest possible consti
tutional pronouncements may not unfairly 
be called one of our minor national traits. 
An English observer of our scene has acutely 
described it: 'At the first sound of a new 
argument over the United States Constitu
tion and its interpretation the hearts of 
Americans leap with a fearful joy. The blood 
stirs powerfully in their veins and a new lus
ter brightens their eyes. Like King Harry's 
men before Harfieur, they stand like grey
hounds in the slips, straining upon the 
start.' " The Economist, May 10, 1952, p. 370. 

• • • • • 
[W]ith the utmost unwillingness, with 

every desire to avoid judicial inquiry into 
the powers and duties of the other two 
branches of the government, I cannot escape 
consideration of the legaiLty of [the Presi
dent's order.] 2 

Like Justice Frankfurter in Youngstown, 
it is my view that a constitutional decision 
in this case 1s unavoidable. 

It 1s my opinion that the preservation of 
the confidentiality of the Presidential de
cision-making process is of overwhelming 
importance to the effective functioning of , 
our three branches of government. Therefore, 
I w ould recognize an absolute privllege for 

Footnotes at end of article. 

confidential Presidential communications. 
The privilege is grounded upon an histori
cally consistent interpretation of the consti
tutional structure of our government, and 
derives support from common law principles 
of evidentiary privileges. Since the privilege 
is designed to enhance a President's abllity 
to perform the duties of his office, it only 
protects Presidential communications related 
to the performance of Article II duties. It is 
unnecessary to define the parameters of the 
privilege beyond the precise facts of this 
case, but at the least the privilege must 
protect the recordings subpoenaed here. To 
compel disclosure of these tapes, which con
tain communications between a President 
and his most intimate advisers, would en
danger seriously the continued efficacy of the 
Presidential decision-making process. 

II. THE HISTORICAL PERSPECTIVE 
The established usage and custom between 

the executive, legislative and judicial 
branches warrant the most respectful con
sideration, especially in view of its con
sistency over such an extended period of 
time. Usage and custom are a source of law 
in all governments 3 and have particular 
force where, as is the case here, the appli
cable written law 1s ambiguo'.ls or unclear. 
"Even constitutional power, when the text 
is doubtful, may be established by usage." ' 
Early in our nation's history, the Supreme 
Court relied upon usage and custom to 
establish firmly its own constitutional au
thority to review decision of the highest ap
pellate courts of a state.5 More recently, the 
Supreme Court explained the importance of 
custom and usage as follows: 

It may be argued that while these facts 
and rulings prove a usage they do not estab
lish its validity. But government is a practical 
affair intended for practical men. Both of
ficers, law-makers and citizens naturally ad
just themselves to any long-continued ac
tion of the Executive Department-on the 
presumption that unauthorized acts would 
not have been allowed to be so often re
peated as to crystallize into a regular prac
tice. That presumption is not reasoning in 
a circle but the basis of a wise and quiet
ing rule that in determlnlng the meaning 
of a statute or the existence of a power, 
weight shall be given to the usage itself
even when the validity of the practice is 
the subject of investigation.e 
A. Presidential rejusuals to comply with 

congressional subpoenas 
Throughout our nation's history, the great

est number of the important instances 
where information has been requested or 
demanded of the executive department by 
Congress have involved the President himself. 
The precedents created by these confronta
tions are vital here, because Congress and 
the courts have siinilar subpoena powers.7 
These precedents gain additional vitality 
from the fact that they involved highly 
critical issues, issues that caused Congress 
to demand, and the President to resist, 
disclosure based on the strongest national 
interest grounds. As Professor Corwin wrote 
with respect to these instances: 

"The point at issue, however, has general
ly been no justice to the official involved 
but the right of the Executive Department 
to keep its own secrets." 

CORWIN, THE PRESIDENT-OFFICE AND Pow
ERS 1787-1957 111 ( 1957) Mindful of the 
tremendous forces that shaped these prec
edents, we turn to a few of the most im
portant. 

In 1948, following an abortive attempt by 
a Republican-controlled Congress to obtain 
certain information and papers from the 
Executive department, a bill was prepared 
to produce confidential information even 
though he considered that compliance would 
be contrary to the public interest. Presi
dent Truman thought that such a law would 
be unconstitutional and in preparation for 

the 1948 presidential election campaign he 
had a lengthy memorandum prepared s (here
inafter referred to as the "Truman Mem
orandum"). The Truman Memorandum re
cites all the principal instances, beginning 
in 1796, where Presidents have refused to 
furnish information or papers to Congress. 
A resume of the refusals by seventeen of 
our Presidents and their heads of depart
ments, as set out in the Truman Memor
andum, Is printed in the margin.& 
We can profit from these examples of presi
dential refusals and the precedents they 
created. 

The March 1792 resolution of the House of 
Representatives empowering the committee 
investigating the military expedition under 
Major General St. Clair to call for "such 
persons, papers, and records, as may be neces
sary to assist their inquiries" to was the first 
such request ever made by Congress. It met 
with the rebuke by President Washington 
after consulting his cabinet, that the "Hous~ 
was an inquest" and "might call for papers 
generally," but that the Executive should 
"exercise a discretion . . . to communicate 
such papers as the public good will would 
permit." n Washington also refused the re
quest of the House for confidential papers 
which related to the negotiation of the Jay 
Treaty with Great Britain, notwithstanding 
a threat by the House that it would not ap
propriate the required funds unless its re
quest for information and papers was satis
fied.12 The extortive demand by Congress was 
not successful. 

President Jefferson asserted a similar posi
tion in refusing to expose the names of 
those involved in the alleged Burr conspiracy 
except that of the principal actor.:ta Th~ 
apparently is the first instance where a 
President refused to divulge confidential 
information involving an alleged substantial 
criminal offense. President Jackson followed 
suit in 1835 when he refused to comply with 
a Senate resolution requesting information 
in aid of its investigation of frauds in the 
sale of public lands.u In refusing to produce 
papers to the House, which was investigating 
the integrity and efficiency of the Executive 
departments in 1837, President Jackson 
stated in part: 

"I shall repel all such attempts as an in
vasion of the principles of justice, as well 
as of the Constitution, and I shall esteem it 
my sacred duty to the people of the United 
States to resist them as I would the estab
lishment of a Spanish Inquisition." 15 

President Tyler's refusal in 1842 to furnish 
to the House certain requested information 
established the principle that papers an<i 
documents relating to applications for office 
are of a confidential nature. President Tyler 
vigorously asserted that the House of Rep
resen~atives could not exercise a right to 
call upon the Executive for information even 
though it related to a subject under dellbera
tion by the House if, by so doing, it at
tempted to interfere with the discretion of 
the Executive.16 He further stated: 

"It is certainly no new doctrine in the 
halls of judicature or of legislation that 
certain communications and papers are privi
leged, and that the general authority to 
compel testimony must give way 1n certain 
cases to the paramount rights of individuals 
or of the Government. Thus, no man can be 
co~pelled to accuse himself, to answer any 
question that tends to render him infamous 
or to produce his own private papers on any 
occasion. The communication of a client to 
his counsel and the admissions made at 
the confessional in the course of religious 
discipline are privileged communications. In 
the courts of that country from which we 
derive our great principles of individual 
liberty and the rules of evidence, 1t is well 
settled, and the doctrine ha.s been fully 
recognized in this country, that a minister 
of the Crown or the head of a department 
cannot be compelled to produce any papers, 
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or to disclose any transactions relating to 
the executive !unctions of the Government 
which he declares are confidential, or such 
as the public interest requires should not 
be divulged; and the persons who have been 
the channels of communication to ofilcers of 
the State are in like manner protected from 
the disclosure of their names. Other in
stances of privileged communication might 
be enumerated, if it were deemed necessary. 
These principles are as applicable to evi
dence sought by legislature as to that re
quired by a court".U 

President Polk and Buchanan subscribed 
to similar positions in opposition to con
gressional demands for information. Polk re
fused to turn over information that his 
predecessor as President had considered to 
be confidential and ought not to be made 
public.IB Buchanan refused to comply with a 
request for information as to whether 
"money, patronage or other improper means" 
had been used in influence Congress.l9 Again, 
this information related to a possible crime. 

The request made of President Grant, 
which he refused, is too political and trivial 
to discuss,20 but not so in Grover Cleveland's 
administration. There, the "Relations be
tween the Senate and the Executive Depart
ments" amounted to a major confrontation 
and the issues were debated in the Senate 
for almost two weeks. They dealt with the 
removal of substantial numbers of ofilce 
holders by the incoming President; Congress 
requested the papers and reasons related to 
the dismissals. Such requests were refused 
for the usual reasons and one result was the 
passage of a separate resolution condemning 
the Attorney General's refusal.n President 
Cleveland pointed out that the Senate was 
assuming "the right ... to sit in judgment 
upon the exercise of my exclusive discretion 
and Executive function, for which I am solely 
responsible to the people from whom I have 
so lately received the sacred trust of ofilce." 22 

On January 4, 1909, the Senate passed a 
resolution directing the Attorney General to 
inform the Senate whether legal proceedings 
had been instituted by him against the 
United States Steel Corporation because of a 
certain merger, and if not, they required him 
to state the reasons. President Theodore 
Roosevelt took up the cudgel and delivered a 
special message to the Senate, stating that 
there were insufilcient grounds for legal pro
ceedings against the company. He addition
ally instructed the Attorney General not to 
state reasons for his nonaction.23 Thereafter, 
when the Senate attempted to get certain 
papers on this subject from the Commis
sioner of Corporations, the papers were 
turned over to the President upon the advice 
of the Attorney General, and the Senate 
then introduced a strong resolution: 

"Resolved by the Senate, That any and 
every public document, paper, or record, or 
copy thereof, on the files of any department 
of the Government relating to any subject 
whatever over which Congress has any grant 
of power, jurisdiction, or control, under the 
Constitution, and any information relative 
thereto within the possession of the ofilcers 
of the department, is subject to the call or 
inspection of the Senate for its use in the 
exercise of its constitutional powers and 
Jurisdiction." 
43 CoNG. REc. 839 (1909). This resolution is 
remindful of the blll introduced to compel 
President Truman to turn over papers and 
of some of the statements being currently 
made in connection w1 th this general con
troversy. The resolution was debated exten
sively but never came to a :ftnal vote. 

In 1924, during the administration of Presi
dent Coolidge, information relating to his 
Secretary of the Treasury was sought in a 
Senate resolution strongly supported by Sen
ator Couzens. President Coolidge termed it 

Footnotes at end of article. 

an "unwarranted intrusion" and asserted it 
was the duty of the Executive to resist it. 
Other Senators then stated that they never 
sought "confidential records" and thereafter 
the committee operated with voluntary Wit
nesses and through departmental courtesy.~ 

Next came President Hoover's refusal in 
1930 to furnish the Senate Foreign Relations 
Committee with confidential telegrams, 
letters and other papers leading up to the 
London Conference and the London Treaty.23 

And President Franklin D. Roosevelt re
ceived the same treatment at the hands of 
Congress J.n 1941 some months prior to Pearl 
Harbor, when the House requested the FBI 
to furnish detailed reports and correspond
ence in connection with investigations aris
ing out of strikes, subversive activities in 
connection with labor d·isputes and labor dis
turbances in industrial establishments with 
Naval contracts. Attorney General Jackson 
replied: 

"It is the position of this Department, re
stated now With the approval of and at the 
direction of the President, that all investi
gative reports are confidential documents 
of the executive department of the Govern
ment, to aid in the duty laid upon the Presi
dent by the Constitution to 'take care that 
the laws be faithfully executed,' and that 
congressional or public access to them would 
not be in the public interest." 26 

The Attorney General further pointed out, 
inter alia, that: 

". . . disclosure would seriously prejudice 
the future usefulness of the Federal Bureau 
of Investigation, for keeping faith with con
fidential informants was an indispensable 
condition of future efilciency .... " 27 

Later during the same administration, FBI 
Director Hoover refused to disclose to a House 
committee the directive he had received from 
President Roosevelt in 1944 directing him 
not to testify as to any correspondence re
lating to internal security.28 There were other 
similar requests during the Roosevelt ad
ministration, some of which related to na
tional security, while others were resisted 
merely because they were "confidential." 211 

President Truman refused to surrender to 
Congress information and papers relating to 
loyalty investigations of Government em
ployees, personnel files and FBI files.ao Sub
sequently, on the advice of Attorney General 
Brownell, President Eisenhower made his 
famous decision refusing to turn over cer
tain information requested in the McCarthy
Stevens investigation.n 

In each of these instances the Congress 
sought information from the President or the 
executive branch in order to enable it to 
legislate upon subjects within its constitu
tional power, and in each instance cited the 
request was refused by. the President, who 
determined that to furnish the information 
would be an unconstitutional intrusion into 
the functioning of the executive branch and 
contrary to the public interest. The numer
ous confrontations between Congress and 
prior Presidents over the confidentiality of 
presidential information firmly establish a 
custom and usage that a President need not 
produce information which he considers 
would be contrary to the public interest. 
B. The similarity between congressional and 

judicial subpoenas 

The Special Prosecutor contends that cus
tom and usage between the executive and 
legislative branches are not controlling be
cause the subpoena in this case 'was not 
issued by Congress, but by a federal court 
pursuant to a grand jury investigation. How
ever, a congressional subpoena issued :tor the 
purpose of obtaining facts upon which to 
legislate carries at least as much weight as 
a judicial subpoena issued for the purpose 
of obtaining evidence of criminal offenses. 
The only differences between these two types 
of subpoenas occur in the subject matter 
to which the subpoena power may be directed. 

Congressional subpoenas seek information 
in aid of the power to legislate for the entire 
nation while judicial subpoenas seek infor
mation in aid of the power to adjudicate con
troversies between individual litigants in a 
single civil or criminal case. A grand jury 
subpoena seeks facts to determine whether 
there is probable cause that a criminal law 
has been violated by a few people in a par
ticular instance. A congressional subpoena 
seeks facts which become the basis for legis
lation that directly affects over 200 milllon 
people. Thus, both congressional and judicial 
subpoenas serve vital interests, and one in
terest is no more vital than the other. 

Furthermore, both congressional and ju
dicial subpoenas are compulsory documents 
enforceable with crlmlnal sanctions. Con
gress always has possessed the inherent 
power to punish witnesses who re'fuse to dis
close information. And since the enactment 
in 1857 of a statute making it a misdemeanor 
to refuse to answer or to produce papers be
fore Congress,a2 the power of the courts has 
been an additional sanction available to en
force a congressional request or subpoena.aa 
In Kilbourn v. Thompson,a' the Court re
marked that Congress has "the right to 
compel the attendance of witnesses and 
their answers to proper questions, in the 
same manner and by the use of the same 
means, that courts of justice can in like 
cases." 36 Congress and the courts stand equal 
in their power to issue subpoenas and equal 
in their power to enforce them with criminal 
sanctions. 

For these reasons, a judicial subpoena can
not be exalted over a Congressional subpoena, 
and the historic precedents involving con
gressional requests to the executive depart
ment are persuasive authority in the pres
ent dispute over a judicial subpoena to a 
President. However, it is unnecessary to rely 
entirely on instances of presidential asser
tions of privilege. The other branches of gov
ernment have been no less disposed to rec
ognize an absolute privilege on their own 
behal>f. 

C. Congressional privilege 
Congress has asserted a privilege with re

spect to subpoenas addressed to members of 
Congress for documents in its possession and 
for the testimony of its employees. The prac
tice which has been consistently followed is 
that no documents can be taken from the 
possession of either House except by the 
express consent of such House. 

In 1876 a Representative from Indiana 
was subpoenaed to appear before the grand 
jury of the District of Columbia. Congress 
asserted the "well settled" privilege which 
protects a member who is subpoenaed to 
testify before a grand jury or in court: 

"Inasmuch as it seemed to be well set
tled that the privilege of the Member was 
the privilege of the House and that privi
lege could not be waived except with the 
consent of the House, they had thought it 
their duty to submit the matter to the 
House." ae 

Whereupon a resolution was offered and 
the member was "authorized to appear and 
testify under the said summons." 87 

Upon service of a subpoena duces tecum by 
a court-martial, Congress asserted with re
spect to the documents: 

"They belong to the House, and are under 
its absolute and unqualified control. It can 
at any time take them from the custody of 
the Clerk, refuse to allow them to be in
spected by anyone, order them to be de
stroyed, or dismiss the Clerk for permitting 
any of them to be removed from the files 
without its expressed consent." as 

Whereupon the resolution asserted the 
House privilege and consented to the par
ties to a general court-martial making copies 
of documents in the possession of the 
House.89 

Usually, when personal attendance or doc-
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uments are requested of members of Con
gress, Congress permits compliance with 
such request; but not always. In 1876 the 
House refused to permit its committee in
vestigating William w. Belknap, late Secre
tary of War, who had been impeached by the 
House, to produce before the Supreme Court 
of the District of Columbia in response to 
process certain documents relating to the 
acceptance of bribes . .o In 1926, Mr. Fiorello 
LaGuardia of New York rose to a question 
of personal privilege in the House of Repre
sentatives, reported he had been subpoenaed 
before a federal grand jury in Indianapolis, 
that he could "not obey that subpoena with
out the permission of the House" and that 
if any member of the House introduced a 
resolution granting him "permission to go 
(he would) not resist it. No resolution was 
offered and no further record appears." u 

Essentially the same practice exists in 
Congress at this time. On October 13, 1970, 
in a case which subsequently came before 
this court entitled Untted States Service
men's Fund (USSF) v. Eastland,~ the Sen
ate subpoenaed certain documents in aid of 
its power of investigation for legislative 
purposes. The subject (the USSF) of the 
documents intervened and in aid of a depo
sition had a subpoena issued to the Chief 
Counsel of the Internal Security Subcommit
tee of the Committee on the Judiciary call
ing for his personal "testimony regarding 
activities of the Subcommittee, and cal11ng 
also for production of certain records and 
other papers in the Subcommittee." •a The 
Senate thereupon passed the usual resolution 
with respect to its documents and the re
quested appearance of the Chief Counsel. It 
provided, inter alia: 

"Resolved, That the Chief Counsel, 
Julen (sic) G. Sourwine, of the Senate Inter
nal Security Subcommittee of the Commit
tee on the Judiciary, is authorized to com
ply with an appropriate notice of deposition 
in the case aforesaid, but shall not testify 
respecting matters of which he obtained 
knowledge by virtue of hts posttton or acttvt
ttes as Chief Counsel of the Subcommittee, 
which are not matters of public record and 
shall not without further action by the Sen
ate surrender any papers or documents on 
file in his office or under his control or in 
his possession as Chief Counsel of the Sen
ate Internal Security Subcommittee of the 
Committee on the Judiciary"." 
Later, when the Chief Counsel appea..red for 
the deposition, he refused to give evidence 
in violation of the "Senate's mandate" 46 

as to matters "which were not at a public 
hearing."" 

The common thread throughout these 
proceedings is that the House or the Sen
ate itself judges and controls the extent to 
which its memlbers and documents should 
be produced in courts and before grand ju
ries in response to subpoenas. Congress since 
1787 has claimed that it has the absolute 
privilege to decide itself whether its mem
bers or employees should respond to sub
poenas and to determine the extent of their 
response. As far as I have been able to dis
cover, that practice has never been success
fully challenged. 

D. Judicial privilege 
The judicial branch of our government 

claims a similar privilege, grounded on an 
assertion of independence from the other 
branches. Express authorities sustaining this 
position are minimal, undoubtedly because 
its existence and validity has been so un
iversally recognized. Its source is rooted in 
history and gains added force from the con
stitutional separation of powers of the three 
departments of government. Chief Justice 
Burger has asserted that this prlvllege is 
grounded in the courts' "inherent power" to 
protect the confidentiality of its internal 
proceedings: 
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"With respect to the question of inherent 
power of the Executive to classify papers, 
records, and documents as secret, or other
wise unavailable for public exposure, and to 
secure aid of the courts for enforcement, 
there may be an analogy with respect to this 
Court. No statute gives this Court express 
power to establish and enforce the utmost 
security measures for the secrecy of our 
deliberations and records. Yet I have little 
doubt as to the inherent power of the Court 
to protect the confidentiality of its internal 
operations by whatever judicial measures 
may be required." i7 

In his concurring opinion in Soucie v. 
David, involving the exemptions from dis
closure of certain information in the execu
tive department under the Freedom of In
formation Act,"' Judge Wllkey based the priv
Uege upon the common law and the Con
stitution: 

"To put this question in perspective, it 
must be understood that the privllege 
against disclosure of the decision-making 
process is a tripartite privilege, because pre
cisely the same privllege in conducting cer
tain aspects of public business exists for the 
legislative and judicial branches as well as 
for the executive. It arises from two sources, 
one common law and the other constitu
tional."~ 

Counsel for the President in their brief 
cites additional support for the judicial 
claim of confidentiality: 

"It has always been recognized that judges 
must be able to confer with their colleagues, 
and with their law clerks, in circumstances 
of absolute confidentiality. Justice Brennan 
has written that Supreme Court conferences 
are held in "absolute secrecy" for "obvious 
reasons." Brennan, Working at Justice, in 
An Autobiography of the Supreme Court 300 
(Westin ed. 1963). Justice Frankfurter has 
said that the "secrecy that envelops the 
Court's work" is "essential to the effective 
functioning of the Court." Frankfurter, Mr. 
Justice Roberts, 105 U.Pa.L.Rev 311, 313 
(1955) ." 

• * • • • 
"The Judiciary works in conditions of 

confidentiality and it claims a privilege 
against giving testimony about the official 
conduct of judges. Statement of the Judges, 
14 F.R.D. 335 (N.D.Ca.l. 1953). See also the 
letter of Justice Tom C. Clark, refusing to 
respond to a subpoena to appear before the 
House Un-American Activities Committee, on 

-the ground that the "complete independence 
of the judiciary is necessary to the propet: 
administration of justice." N.Y. Times. Nov. 
14, 1953, p. 9." ISO 

The Statement of the Jud,ges,51 to which 
counsel for petitioner refers, asserted that the 
separation of powers prohibits any branch of 
government from unlawfully interfering with 
the others, to the extent that Congress had 
no authority to summon a United States 
District Judge to appear before a House sub
committee investigating the Department of 
Justice. The Statement went on to say: 

"[W] e know of no instance, in our history 
where a committee such as yours, has sum
moned a member of the Federal judiciary." 61 

Thus, the judicial branch asserts the same 
immunity from being compelled to respond 
to congressional subpoenas that past Presi
dents have asserted. 

Further assertions of judicial independence 
surfaced in the aftermath of Justice Forta.s' 
res1gnation.53 At that time a special story by 
Max Frankel reported the reaction among 
some of the other Justices of the Supreme 
Court to their suggestion that they should 
compose a code of conduct to assure their 
objectivity and probity: 

"[I]f drawn, they are not llkely to diminish 
the absolute independence traditionally 
asserted by the high court for itself and by 
each of its nine members as individuals. 

"In fact, the Justices are said to be deter
mined to resist any effort by Congress or 

other outside authority to impose ethical 
standards or enforcement methods upon 
them. Above all, they remain committed to 
the principle that each Justice must be tree 
to work beyond the control or censure even 
of his colleagues, and they were careful to 
,protect that principle while concerning them
selves with the Fortas case over the last two 
weeks." 

• • • • • 
"[T]he Justices are believed to have turned 

their thoughts to the ways in which they 
could create a body of standards without 
compromising the great tradition of profes
sional independence." 

• • • 
"It will be a long exercise, in any case. the 

Justice e~t. and the •standards' that 
emerge may be no more than each Justice's 
'interpretation of the informal discussions 
that began around the Court with the Fortas 
revelations." 

• • • • 
"Som.e members of Congress now believe 

that they have a duty to impose some stand
ards on the entire Federal judiciary, includ
ing the Supreme Court, and after the Fortas 
affa.ilr some Justices appear to understand 
this impulse." 

"But since they refuse to wield to the con
trol of their own Chief Justice or their col
leagues, the Justices will plainly resent and 
resist Congressional supervision if they pos
sibly can." 

• • • 
"It is the conclusion of most Justices, 

therefore, that they must observe the very 
highest standards but that they must be 
their own final judges. Whether they can 
combine these two doctrines into a reassur
ing public body of Supreme Court ethics wtll 
not be evident for some time.l5'" 

The above excerpts express the judiciary's 
conception of its own privileges as it so far 
has been made public. 

A recent example of the exercise of the 
,judiciary's privilege to protect the oon
,fidentiallty of its internal decision-making 
,process occurred in this court in February 
of this year. It arose in the very important 
case involving the validity of the right of 
way and permits granted by the Department 
of the Interior for the construction of the 
789-mlle Alaska Pipeline. The estimated 
cost of this pipeline was upwards of $3 Y2 
billlon. Following the argument of the case 
on appeal and while the case was under ad
visement by the judges of this court, a 
United States Senator wired the Chief Judge 
of this court as follows: 

"I have been told one or more judges have 
disquallfl.ed themselves in the trans-Alaska 
pipeline case currently under advisement. 
Kindly advise me of their identities and 
reasons if this is the case. I would, appreci
ate a reply in writing as soon as possible. 
Thank you very much." 

In the reply for the court by Chief Judge 
Bazelon, this court exercised its prlvllege to 
protect the confidentiality of its delibera
tions, stating: 

"In re your telegram of February 5. 1973 
inquiring as to whether 1 or more judges 
have disquallfl.ed themselves in the trans 
Atlantic [sic] pipeline cases currently under 
advisement and in which you request their 
identities and reasons if this is the case. The 
opinion, when issued, wlll reveal the names 
of the judges who have participated therein. 
With great respect, we believe that further 
reply to your inquiry would not be appro
priate with cordial wishes." 

It thus appears that the judiciary. as well 
as the Congress and past Presidents, believes 
tha.t a protected independence is vital to 
the proper performance of its speclfl.ed con
stitutional duties. It is my conclusion that 
the dellberative functions of the Presidents 
office should be afforded the sa.me essential 
protection that has been recognized for, and 
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asserted and enjoyed by, the legislative and 
judicial branches of our government since 
1787. 

m. THE PRESIDENTIAL COMMUNICATIONS 
PRIVILEGE 

The Per Curiam opinion recognizes the 
"great public interest" in ma.lntainlng the · 
confidentiality of the presidential decision
making process, but concludes that the na
tional interest in presidential confidentiality 
may be subordinated in particular situations 
to a strong countervailing need !or dlsclo
sure.M Thus, the majority recognizes only a 
qualtiied privilege !or presidential communi
cations. 

The :focus o! my disagreement with this 
conclusion is that in my opinion an absolute 
privilege exists !or presidential communica
tions. At least where a President discusses 
matters of official concern with his most 
intimate advisers, strict confidentiality is so 
essential to the deliberative process that it 
should not be jeopardized by any posslbiUty 
ot disclosure. 

A. The importance of confidentiality 
By recognizing an absolute privilege, my 

opinion places the presidential communica
tions privilege on an equal footing with that 
recognized !or military or state secrets in 
United States v. Reynolds.tse Military or state 
secrets are never subject to disclosure re
gardless o! the weight o! counterva.lling 
interests.157 Once the court is satisfied that 
mllltary or state secrets are at stake, its in
quiry is at an end. The court cannot balance 
the importance o:r secrecy in a particular 
case against the necessity demonstrated by 
the party seeking disclosure.u 

The rationale underlying the absolute 
privilege !or military or state secrets is the 
policy judgment that the nation's interest in 
keeping this in:formation secret always out
weighs any particularized need :for disclosure. 
A similar policy judgment supports an abso
lute privilege !or communications between 
a President and his advisers on matters o! 
official concern. 

The interest supporting an absolute privi
lege :for presidential communications is the 
confidentiality essential to insure thorough 
and unfettered discussion between a Pres!
dent and his advisers. This widely recognized 
necessity for confidentiality in any decision
making process 611 is especially important in 
the office of the Presidency. 

Confidentiality is indispensable to en
courage frankness and to allow a President's 
advisers to advance possibly unpopular argu
ments without fear of public criticism. 
Working at the highest level of government, 
a President and his advisers must be free to 
explore all aspects of an issue so that final 
decisions are based upon completely thor
ough analysis. Their discussions must be in
formal, candid and blunt. It there is a dan
ger that the words spoken at these discus
sions will be disclosed to the public, the par
ticipants inevitably will speak more guard
edly, they will hesitate to suggest possibly 
unpopular opinions, and the discus
sions will lose their spontaneity. This loss 
o:f spontaneity and freedom would severely 
restrict a President's ablity to conduct thor
ough and frank discussions on issues of na
tional and world-wide importance. 

An essential attribute of the presidential 
communications privilege is that the Presi
dent must have absolute discretion 1n its 
exercise. To the majority's fear that it wouTd 
be dangerous to vest absolute discretion in 
the President because of possible abuse in 
the future,110 we need only refer to Justice 
Story's te111ng refutation of that argument 
in Martin v. Hunter's Lessee: 

"It is always a doubtful course to argue 
against the use or existence of a power, from 
the possibility of its abuse. It is st111 more 
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difficult, by such an argument, to ingraft 
upon a general power a restriction which is 
not to be found in the terms in which it is 
given. From the very nature of things, the 
absolute right to decision, in the last restort, 
must rest somewhere--wherever it may be 
vested it is susceptible of abuse." a1 

To allow the courts to breach presidential 
confidentiality whenever one of 400 federal 
trial judges considers that the circumstances 
ot the moment demonstrate a compelling 
need for disclosure would frustrate the priv
ilege's underlying policy of encouraging 
frank and candid presidential deliberations. 
It it is possible to convince a court to com
pel the disclosure of presidential conversa
tions, then a President cannot guarantee 
confidentiality to his advisers and they must 
operate always under the hazard that their 
conversations might be publicly exposed at 
the behest of some trial court in the future. 

By enacting the Presidential Libraries Act 
of 1955,82 Congress recognized the importance 
o:f maintaining presidential confidentiality. 
The Act bestows an absolute privilege upon 
papers and sound recordings 63 deposited 
with the Government-administered presi
dential libraries by providing that presi
dential papers and recordings may be accept
ed "subject to restrictions agreeable to the 
administrator [of General Services) as to 
their use." 84 The presidential papers of Pres
idents Eisenhower, Kennedy and Johnson are 
subject to the restriction that "materials 
containing statements made by or to" the 
President are to be kept in confidence and 
held under seal and not revealed to anyone 
except the donors or archival personnel un
til "the passage of time or the circumstances 
no longer require such materials being kept 
under restriction." Restrictions imposed by 
letters from President Eisenhower and from 
President Johnson additionally prohibit dis
closure to "public officials" on the ground 
that "the President of the United States is 
the recipient of many confidences from oth
ers, and ... the inviolability of such confi
dence is essential to the office of the presi
dency ... "~ Thus Congress by statute has 
recognized the confidential nature of presi
dential papers and recordings, and has sub
jected them to restrictions against disclo
sure. It would be incongruous to accord a 
greater confidence to the materials of a de
ceased President than to the materials of a 
living, incumbent President. 

The Special Prosecutor contends that in 
view of the unique circumstances in the 
present case, disclosure would not infringe 
seriously upon the confidentiality of the 
presidential deliberative process. However, 
the ultimate decision in this case will have 
repercussions far beyond the narrow !actual 
confines of the present events. The decision 
here will be the first definitive judicial state
ment on the issue of presidential privilege. 
To recognize only a qualified privilege is to 
invite every litigant, both civil and criminal, 
to demonstrate his or her own particularized 
need for evidence contained in presidential 
deliberations. Already several claims of this 
nature are pending.88 The lessons of legal 
history teach that it wm be impossible to 
contain this breach of presidential confi
dentiality if numerous federal judges may 
rummage through presidential papers to de
termine whether a President's or a litigant's 
contentions should prevail in a particular 
case. Furthermore, the decision in this case 
inevitably will be precedent for assaults on 
the presently asserted absolute privileges of 
Congress and the Judiciary.87 

B. The Executive Privilege Cases 

The majority relies on a line o! cases which 
recognize a qualtiied "executive privilege" 
where a civil litigant seeks disclosure of 
relevant government documents.88 In form
ulating this qualified privilege, the courts 
concluded that th~ interest in confidentiality 
to insure a :free deliberative process is weaker 

than tha.t recognized as necessary to protect 
military or state secrets.e11 Consequently, the 
courts have recognized only a qualtiied, not 
an absolute, privilege where the government 
has resisted disclosure solely on the ground 
of protecting the confidentiality o:f the deli
berative process. 

However, none of the "executive privilege" 
cases involved personal communications be
tween a Presid:mt and his closest adviser!!!. 
There is a great distinction between the office 
of the President and the myriad other a~en
cies and departments that comprise the ex
ecutive branch.70 Virtually every dec1sion 
emanating from a President's office has a 
direc<; and immediate effect on the entire, 
or a substantial part of, the nation. Lesser 
executive departments and agencies do not 
hold such awesome responsibility and power. 
Each has responsibility for and operates upon 
only a small segment of the nation. As im
portant as the lesser executive departments 
and agencies are, their decisions do not have 
the sweeping and immediate impact which 
characterizes the decisions and policies of a 
President. 

The national interest in maintaining presi
dential confidentiality to insure that a 
President's deliberative process remains com
pletely unfettered is at least as strong as 
the national interest in protecting military 
or state secrets. As explained earlier, secrecy 
is not the ultimate goal of the presidential 
communications privilege. The ultimate goal 
is to guarantee that Presidents will remain 
comprehensively informed throughout their 
decision-making processes. The importance 
of the mil1tary or state secrets privilege is 
most apparent when, for example, it pre
vents disclosure of emergency defense or in
vasion plans, foreign espionage programs or 
summit m~eting strategy. But if a President 
is unable to conduct thorough and unfet
tered deliberations with his advisers, these 
plans, programs and strategies may never be 
formulated. Furthermore, whereas the con
fidentiality of mllitary or state secrets is im
portant primarily with respect to this coun
try's international relations, the presidential 
privil~ge promotes informed decisions in both 
the international and domestic spheres. In 
view of the immediate national and world
wide impact which accompanies presidential 
decisions. the need to protect the presidential 
deliberative process is at least as great as 
the need to protect military and state secrets. 
If military and state secrets are absolutely 
privileged based on the need for confidential
ity, then conferences between a President 
and his close advisers should enjoy a similar 
absolute privilege based on the need for 
confidentiality. 
0. Presidential privilege against a grand jury 

The foregoing discussion demonstrates 
that the courts should afford presidential 
communications the same absolute privilege 
which protects military and state secrets. 
However, the Reynolds decision, as well as 
the "executive privilege" cases, arose from 
civil litigation and did not discuss the as
sertion of privilege against a grand jury 
subpoena. The final issue which must be re
solved before recognizing an absolute presi
dential communications privilege in this case 
is whether the policy supporting the privi
lege prevails over the competing interesta 
which arise from a court order to produce 
information for a grand jury investigation. 

Common law evidentiary privUeges based 
on encouraging !rank and candid communi
cation apply equally in criminal and civil 
cases. For example, the husband-wife and 
attorney-cllent prtvUeges may !>e invoked by 
a witness !or either the prosecution or de
fense in a criminal trial, regardless of the 
claimed necessity for disclosing the evidence. 

Nevertheless, an interest which supports 
the existence o! a privilege in a civil context 
might be outweighed by stronger counter
valling interests which arise in the adminis-
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tration of crimlnal justice. In Gravel v. 
United States 71 the court of appeals had 
fashioned a nonconstitutional testimonial 
privilege which protected a Congressman's 
aide from the questioning by a grand jury 
regarding allegedly criminal activity com
mitted in the course of his duties.72 The court 
analogized the privilege to that which pro
tects executive officials from civil liab111ty. 
Since government officers are immune from 
civil liab111ty, the court of appeals reasoned, 
a similar doctrine should immunize govern
ment officers from crtminal prosecution. Car
rying this reasoning one step further, the 
court concluded that a grand jury could not 
question government officers about crimes 
tor which they could not be prosecuted. The 
Supreme Court disagreed, explaining: 

"But we cannot carry a judicially fashioned 
privilege so far as to immunize criminal con
duct proscribed by an Act of Congress or to 
frustrate the grand jury's inquiry into 
whether publication of these classified docu
ments violated a federal crtminal statute. The 
so called executive privilege has never been 
applied to shield executive officers from pros
ecution for crime." 73 

It is important to recognize that the "ex
ecutive privilege" referred to in Gravel is 
the doctrine also known as officialimmunity.74 

It is not the evidentiary "executive privilege" 
upon which the majority in this case relies.76 

The quoted language from the Gravel deci
sion recognizes that the underlying purpose 
of official immunity,76 while supporting im
munity from civil Uabllity, does not support 
total immunity from criminal prosecution. 

The only relevance of the Gravel dictum 
to the present case is to suggest that the in
terest in protecting the confidentiality of the 
deliberative process may not support ab
solute immunity from criminal prosecution 
for executive officers. But the presidential 
communications privilege, as here outlined, 
does not immunize executive officers from 
criminal prosecution. This evidentiary privi
lege, which protects the presidential delib
erative process by preventing disclosure of 
the exact details of that process, is not 
premised on any notions of immunity from 
civil or criminal liabllity. It is unnecessary 
in this case to decide the issue touched upon 
by Gravel, which is whether the interest in 
confidentiality that supports the evidentiary 
privilege would also preclude the indictment 
of participants in the deliberative process. 

The possibil1ty that an occasional criminal 
prosecution may be hampered by the privi
lege does not justify abandoning the com
pelling long-range necessity for presidential 
confidentiality. The inab111ty of a prosecutor 
or grand jury to obtain specific privileged in
formation will seldom prevent a successful 
criminal prosecution. Understandably, a pros
ecutor desires to obtain all evidence relevant 
to a case. But particular evidence frequently 
is unavailable because of commonly recog
nized privileges, such as the husband-wife, 
attorney-client or self-incrimination privi
leges. In such instances, non-privileged in
formation remains available and convictions 
routinely are obtained despite various claims 
of privilege by Witnesses. 

The 1807 decision in United States v. 
Burr,77 upon which the majority relies,73 does 
not preclude recognition of an absolute privi
lege in the present case. In that case, the 
accused sought to obtain allegedly excul
patory evidence contained in a letter which 
had been written to President Jefferson by 
General Wilkinson, an essential witness 
against the accused.711 Chief Justice Marshall, 
sitting alone as the trial judge in the case, 
issued a subpoena to the President for pro
duction of the letter, but the President, 
through his attorney, refused to disclose cer-
tain passages. The Chief Justice appreciated 
the weight which attaches to a presidential 
assertion of privilege: 
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"The President, although subject to the 
general rules which apply to others, may 
have sufficient motives for declining to pro
duce a particular paper, and those motives 
may be such as to restrain the court from 
enforcing its production." 

"Had the president, when he transmitted 
it, subjected it to certain restrictions, and 
stated that in his judgment the public in
terest required certain parts of it to be kept 
secret, and had accordingly made a reserva
tion of them, all proper respect would have 
been paid to it. . . ."so 

However. since the President had relied 
upon his attorney's discretion and had not 
communicated directly with the court,81 the 
Chief Justice allowed the attorney time to 
consult with the President. Several days later, 
the Chief Justice accepted "a certificate from 
the President, annexed to a copy of General 
Wilkinson's letter, excepting such parts as 
he deemed he ought not to permit to be 
made public." 82 From all that appears these 
excisions were not contested.83 

The Burr case involved a subpoena by a de
fendant in a criminal triai, and the defend
ant's demand for the letter was an exercise 
of his sixth amendment right "to have com
pulsory process for obtaining witnesses in his 
favor." 84 

Although Chief Justice Marshall was never 
called upon to enforce the subpoena against 
the President,ss and therefore never was re
quired to resolve the ultimate confiict be
tween the President's privilege and the sixth 
amendment right to compulsory process, 
he took the opportunity in dicta to discuss 
whether a President's claim of privilege 
should be upheld in the face of a criminal 
defendant's demand for nossible exculpatory 
evidence. Recognizing that he could not "pre
cisely lay down any general rule for such a 
case," 8$ the Chief Justice suggested that 
"perhaps" a presidential claim of privilege 
could be overridden in a criminal trial where 
the defendant demonstrates a particularly 
compelling need for the evidence.87 Quite 
clearly, this suggestion was not a final dis
position of the issue, nor even a holding of 
the case. 

The case before this court involves a grand 
jury proceeding, not a criminal trial of an 
accused. A grand jury, of course, is an ac
cuser, not an accused, and has no sixth 
amendment right to compulsory process for 
obtaining witnesses. Thus, the express guar
antee of the sixth amendment which was 
present in Burr is not applicable to the pres
ent case. Moreover, although the grand jury's 
authority to subpoena witnesses is essential 
to its task, grand juries always have op
erated under the constraints of evidentiary 
privileges.ss Any conflict between the presi
dential communication privilege ·and the 
sixth amendment rights of a criminal de
fendant is better resolved in the future when 
a court has before it an indicted defendant 
who is able to demonstrate the materiality 
of the evidence to his particular defense.89 

D. Constitutional Dimensions of the 
Privilege 

The foregoing discussion has demon
strated the soundnes of an absolute, evi
dentiary privilege for conversations and 
deliberations of a President with his close 
advisers. But the privilege also has constitu
tional dimensions which derive both from 
the separation of powers doctrine and from 
the logical principle that inherent in any 
constitutional right are the means requisfte 
to its etl'ective discharge. 

The effective discharge of the presidential 
duty faithfully to execute the laws requires 
a privilege that preserves the integrity of 
the deliberative processes of the executive 
oftlce. It would be meaningless to commit to 
the President .a constitutional duty and then 
fail to protect and preserve that which is 
essential to its etl'ective discharge. Thus the 

term "effective" is the sine qua non that 
imbues the presidential decisional process 
With a constitutional shield. The genius of 
our Constitution lies, perhaps as much as 
anyvthere, in the generality of its principles 
which makes it susceptible to adaptation to 
the changing times and the needs of the 
country. But this much is explicit: "[The 
President] shall take Care that the Laws be 
faithfully executed .... " U.S. CoNsT. art. II, 
§ 3. Is it plausible that the Framers should 
have charged the President with so basic 
a responsibility, one upon which every 
ordered society is premised, and yet left him 
Without the ab111ty effectively to satisfy that 
high charge? Emphatically, the answer must 
be, "No." The duty and the means of its dis
charge coalesce and each, the one explicit 
and the other implicit, finds its source in 
the Constitution. 

The constitutional nature of the presiden
tial communications privilege is reenforced 
by the doctrine of separation of powers. It 
is clear, of course, that our constitutional 
system of checks and balances makes each 
branch dependent upon the other branches 
in some instances. The trial court and the 
majority of this court rely in part on this 
interdependency to decide that the courts 
have both the power to compel a President 
to comply with the subpoena and the right 
to obtain recordings of conversations that 
were part of the presidential decision-mak
ing process. The flaw in their analysis be
comes apparent upon closer examination of 
the nature of both separation of powers and 
checks and balances. James Wilson 110 in 
his "Lectures on the Law" accurately stated 
both concepts: 

"[E)ach of the great powers of government 
should be independent as well as distinct. 
When we say this; it is necessary-since the 
subject is of primary consequence in the 
science of government--that our meaning 
be fully understood, and accurately defined. 
For this position, like every other, has its 
limitations; and it is important to ascertain 
them. 

"The independence of each power consists 
in this, that its proceedings, ana the motives, 
views, ana principles, which produce those 
proceedings, should be free from the remotest 
influence, direct or indirect, of either of the 
other two powers. But further than this, the 
independency of each power ought not to ex
tend. Its proceedings should be formed With
out restraint, but when they are once formed, 
they should be subject to control. 

"We are now led to discover, that between 
these three great powers of government, there 
ought to be a mutual dependency, as well as 
a mutual independency. We have described 
their independency: let us now describe their 
dependency. It consists in this, that the pro
ceedings of each, when they come forth into 
action ana are ready to affect the whole, are 
liable to be examined and controlled by one 
or both of the others." (Emphasis added). 2 
WILSON, WORKS 409-10 (1804). 

Thus the system of checks and balances 
begins to operate only at the point "when 
[the proceedings of any branch) come forth 
into action and are ready to affect the whole." 
It is only necessary to cite several examples. 
The executive may veto acts of Congress and 
Congress may override such a veto.91 The 
executive nominates, and the Senate con
firms, ambassadors, justices of the Supreme 
Court and all other officers of the United 
States.92 The courts may declare acts of Con
gress unconstitutional,113 or constitutional 
and the executive faithfully executes the laws 
in conformance with such decisions. That 
these principles establish the mutual de
pendency o! the three branches is obvious, 
but it is equally obvious that each of the 
above instances involves a restraint by one 
branch on a final action of a coordinate 
branch.ll4 

The doctrine of separation of powers, by 
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contrast, requires that each branch's "pro
ceedings, and the motives, views, and prin
ciples, which produce those proceedings, 
should be free from the remotest influence, 
direct or indirect, of either of the other 
two powers." Id. This doctrine, then, pro
hibits intrusion in any form by one branch 
into the decisional processes of an equal and 
coordinate branch. And 1t is clear, of course, 
that "[t]he grand jury is an arm of the 
court and its in camera proceedings consti
tute 'a judicial inquiry.'" 011 Thus, recordings 
of presidential deliberations cannot be the 
subject of a judicial subpoena if it would 
even remotely influence the conduct of such 
deliberations or their final outcome. Enforce
ment of the subpoena demonstrably would 
have just such an effect in this case. The 
conversations that are the subject of the 
subpoena presumptively occurred as part of 
the ongoing decisional process involved in 
the President's constitutional duty faith
fully to execute the laws.~~G The end product 
of this process would be the decision 
whether crimes had been committed and 
whether to prosecute such crimes, and 
whether to discharge or retain certain gov
ernment employees. These decisions would 
be the "final action" comparable to the 
seizure of the steel mills in Youngstown 
Sheet & Tube Co.91 The conversations them
selves, however, were an integral part of 
the deliberative process and thus not sub
ject to judicial intrusion by means of en
forcement of the subpoena. Moreover, it ap
pears insignificant that such a judicial in
trusion into that process is for the purpose 
of laying open those presidential confer
ences before the grand jury. To hold other
wise would, to paraphrase the district court, 
exalt the form of the intrusion over its 
substance,98 since the pervasively adverse 
effect on the candor of the deliberations 
and the soundness of the decisions reached 
there flows from the breach of confiden
tiality itself, whatever the purpose of the 
intrusion. 

But the greatest vice of the decision 
sought by the Special Prosecutor is that it 
would establish a precedent that would sub
ject every presidential conference to the 
hazard of eventually being publicly exposed 
at the behest of some trial judge trying a 
civil or criminal case. It is this presidential 
effect which transforms this case from one 
solely related to the recordings sought here, 
to one which decides whether this President, 
and all future Presidents, shall continue to 
enjoy the independency of executive action 
contemplated by the Constitution and fully 
exercised by all their predecessors. 

IV. THE PRIVILEGE IN THIS CASE 

A. The privilege was properly invoked 
For the foregoing reasons, my opinion rec

ognizes an absolute privilege for presidential 
cominunications. To be privileged, the com
munications must occur under an aura of 
confidentiality, and, because the privilege 
is designed to protect a President's ab1llty to 
perform his duties, the communications 
must relate to the performance of Article II 
duties. 

The presidential cominunication privilege 
was properly invoked by the President under 
the circUinstances of this case. In Reynolds 
v. United States w the Supreme Court dis
cussed the procedures and formalities neces
sary for a proper invocation of the absolute 
privilege for military or state secrets.100 Since 
the presidential cominunications privilege 
resembles the military or state secrets privi
lege, the Reynolds procedures are instructive 
in the present case.101 

Initially, there must be "a formal claim 
of privilege lodged by the head of the de
partment which has control over the Inatter, 
after actual personal consideration by that 
officer.'' 102 Although an earlier statement by 

Footnotes at end of article. 

the President indicated that he did not in
tend to invoke executive privilege with re
gard to the investigation,lOa the President's 
letter in response to the subpoena from the 
District Court expressed a clear intent to 
claim his constitutional privilege to with
hold recordings of conversations with his ad
visers.104 

After the President has claimed the privil
ege, the court must satisfy itself that "the 
circumstances are appropriate for the claim 
of privilege.'' 1oo In determining whether the 
privilege is appropriate in a particular case, 
the only injury is whether there is a "rea
sonable danger" that disclosure of the evi
dence would expose matters which the privil
ege is designed to protect.106 Since the presi
dential communications privilege is an ab
solute rather than a qualified privilege, there 
is no occasion to balance the particularized 
need for the evidence against the govern
mental interest in confidentiality. The bal
ance between these competing interests was 
examined and resolved when the absolute 
presidential communications privilege was 
formulated.107 Having concluded that the 
privilege is availe.ble, the only inquiry is 
whether the President's invocation of the 
privilege promotes the policy which the 
privilege was designed to protect. Regarding 
the absolute privilege for m111tary or state 
secrets, the Reynolds Court stated: 

"Where there is a strong showing of neces
sity, the claim of privilege should not be 
lightly accepted, but even the most compel
ling necessity cannot overcome the claim of 
privilege if the Court is ultimately satisfied 
that military secrets are at stake." 1os 

The presidential communications privllege 
protects the confldentirality of communica
tions between the President and his close ad
visers which are related to his Article II 
duties. Since the subpoena covers recordings 
of confidential communications between the 
President and his closest advisers, the privi
lege is appropriate in this case if the recorded 
conversations related to the President's 
Article II duties. Our starting point is the 
presumption, in the absence of clear evidence 
to the contrary, that as a government official 
the President was discharging his constitu
tional duties.109 The nature of the Presidency 
often makes it difficult to distinguish private 
from otllcia.l concerns of the President. Be
cause of his position in the nation, actions 
which might be commonplace 1! performed 
by a private individual assume nationaJ. im
portance when performed by the Pres1dent. 
As Chief Justice Marshall stated in the Burr 
decision: "Letters to the president in his 
private character, are often written to him 
in consequence of his public character, and 
may relate to public concerns." no 

From the circUIUStances already in the 
public record, it is reasonable to conclude 
that the conversations at issue related to the 
President's Article II duty to "take Care that 
the Laws be faithfully executed." 111 The 
break-in at the Democratic Party headquar
ters soon became a pervasive topic of conver
sation throughout the country. There occur
red constant and widespread speculation con
cerning the possible involvement of high 
public officials, and some suspected that the 
Justice Department was not investigating 
the matter thoroughly. There is evidence that 
the President, like other citizens, was con
cerned that the laws were not being fully 
enforced. 

Especially in view of allegations linking 
the burglary to the White House statJ, it was 
appropriate for the President, as the nation's 
chief la.w enforcement officer, to discuss these 
matters with his advisers.:w Thus, it is rea
sonable to conclude that the discussions cov
ered by the subpena related to the President's 
Article II duty to execute the laws. The pos
sib11lty that the President also may have 
been concerned about the political effect of 
the offenses on the Republican Party is not 

inconsistent with the performance of his Ar
ticle II duties. 

Since the subpoenaed tapes are recordings 
of the President's confidential conversations 
and there is a reasonable probab111ty that 
the discussions related to the President's 
Article II duties, there exists at least a. "rea
sonable danger" that disclosing the tapes 
would jeopardize the very interest which the 
presidential communication privilege is de
signed to protect. Just as the Reynolds Court 
found only a "reasonable danger" that dis
closure would jeopardize protected inter
ests,118 it is not necesary in this case to con
clude with absolute certainty that disclosure 
would violate presidential confldentiallty in 
matters of official concern. Reynolds only 
requires a "reasonable danger," and that 
standard is satsifled here. 

Since there exists a reasonable danger that 
disclosing the recordings would infringe ·upon 
protected presidential confidentiality, an 
examination of the tapes by a judge even in 
chambers would be improper. Once a Presi
dent asserts his privilege, a court's only func
tion is to determine whether the circum
stances are appropriate for the claim of privi
lege.11~ Yet the court must make this deter
mination without forcing disclosure of the 
very communication which the privilege pro
tects.115 Thus an in camera inspection is 
proper only if the court cannot otherwise 
satisfy itself that the privllege should be sus
tained. In the present case, we are satisfied 
that appropriate circUinstances do exist and, 
therefore, would hold that even in camera 
inspection is improper. 
B. Privilege not destroyed by possibility of 

criminal conspiracy by advisers 
The Special Prosecutor also argues that the 

privilege disappears upon a prima facie show
ing that the conversations occurred as part 
of a criminal conspiracy by certain of the 
President's advisers.116 He strenuously argues 
that abuse of the privileged relationship 
vitiates any otherwise valid privilege pos
sessed by the President. The argument is 
fatally defective, however, since the Presi
dent alone holds the privllege which 1s de
signed to ensure the integrity of his deci
sional processes. The possibi11ty that those 
close to him may have perverted the relation
ship cannot destroy the privilege held in 
the public interest exclusively by the Presi
dent. 

The Special Prosecutor relies heavily upon 
Clark v. United States, 289 U.S. 1 (1933), to 
sustain his position, but that case is not to 
the contrary. Clark involved a prospective 
juror who on voir dire concealed facts and 

falsely swore in order to be accepted as a 
juror. Whatever privilege she might have pos
sessed as a juror coulc! "not apply where the 
relation giving birth to it was fraudulently 
begun or fraudulently continued. Id. at 14. It 
ls questionable, of course, whether the privi
lege of a jury is at all comparable to the 
presidential communications privilege. In 
any event, the privilege discussed in Clark 15 
designed to protect the dellberations of the 
entire jury and thus belongs to the jury as an 
entity. A single juror cannot waive the privi
lege for all other jurors and make public.. 
against their wishes the discussions that 
occurred ln the secrecy of the jury room. A 
corollary of this principle is that, although a 
nonculpable juror properly may invoke the 
privilege, a juror who has abused the privi
leged relationship cannot assert the privilege 
to shield himself from criminal sanction if 
the remaining jurors wish to testify. There is 
not the slightest indication in Clark that the 
nonculpable jurors attempted to interpose 
their privilege to keep the jury deliberations 
secret. Thus Clark only decided that a juror 
who abuses the relationship which creates 
the privilege loses any privilege he otherwise 
might have possessed; such a juror may not 
validly interpose a privllege retained by 
non culpable jurors who are wllling to testify. 
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Indeed, the analogy of the attorney-client 
privilege referred to in OZark U 7 supports the 
view that an innocent holder of a privilege 
does not lose it because of misConduct by 
another. The cllent, not the attorney, is the 
holder of that privilege and thus, as OZark 
states, "the loss of the privilege [does not) 
depend upon the showing of a conspiracy, 
upon proof that client and attorney are 
involved in equal guilt. The attorney may be 
innocent, and stlll the guilty client must let 
the truth come out." Ia. at 15. By contrast, 
where the client is innocent, his privilege 
does not fail because of any misconduct by 
his attorney. The cllent cannot control the 
use to which his attorney puts information 
confided to him during the course of their 
relationship, but relies simply upon the at
torney's sense of professional integrity. It 
would be manifestly unjust to penalize the 
ordinary client by exposing to public scrutiny 
the intimate details of his personal and fi
nancial life upon a prima facie showing that 
his attorney had utillzed such information in 
an lllegal enterprise. Similarly, possible abuse 
of the privileged relationship by advisers to 
the President cannot vitiate the privilege 
help by him alone to protect the integrity 
of the presidential dellbera tive process. 
0. The impeachment clause ana the possi

bility of presidential misconduct 
Thus the Special Prosecutor's case finally 

rests upon a showing of probable cause to 
believe that the President himself was guilty 
of misconduct. However, the Special Prose
cutor has never strongly urged the point, 
preferring to rest his case upon the showing 
of criminal involvement by those close to the 
President. Although we would be reluctant to 
consider a contention never directly pressed, 
our greater reluctance is premised more 
fundamentally upon the ground that such 
a determination at this stage of the proceed
ings is constitutionally inhibited. We state 
here not a firm conclusion, but one of suffi
cient merit to circumscribe judicial inquiry. 
The constitutional inhibition essentially de
rives from implications inherent in the Im
peachment Clause: 

"Juudgment in Cases of Impeachment 
shall not extend further than to removal 
from Office, and disqualification to hold and 
enjoy any Office of honor, Trust or Profit 
under the United States: but the Party 
convicted shall nevertheless be liable and 
subject to Indictment, Trial, Judgment and 
Punishment, according to Law." U.S. CoNST. 
art. I , § 3 1f 7. And, of course, a President may 
be removed from office only upon impeach
ment. Ia., art. II, § 4. 

Our starting point is the proposition that a 
President is subject to the criminal laws, 
but only after he has been impeached by the 
House and convicted by the Senate and thus 
removed from office. The contemporaneous 
views of the Framers clearly supports the 
view that all aspects of criminal prosecution 
of a President must follow impeachment. 
For example, Gouveneur Morris stated during 
the debates on impeachment that: 

"A conclusive reason for making the Sen
ate instead of the Supreme Court the Judge 
of impeachments, was that the latter was 
to try the President after the trial of the 
impeachment." 2 FARRAND, REcORDS OF THE 
FEDERAL CONVENTION 600 (rev. ed. 1966) 
(emphasis added). And Alexander Hamilton 
in the Federalist Papers twice reiterated the 
proposition that removal from office must 
precede any form of criminal process against 
an incumbent President: 

"The punishment which may be the con
sequence of conviction upon impeachment, 
is not to terminate the chastisement of the 
offender. After having been sentenced to a 
perpetuaJ ostracism from the esteem and 
confidence, and honors and emoluments of 
his country, he wlll still be Hable to prosecu-

Footnotes at end of article. 

tion and punishment in the ordinary course 
Of law." The FEDERALIST No. 65, at 426 
(Modern Library ed. 1937) . 

"The President of the United States would 
be liable to be impeached, tried, and, upon 
conviction of treason, bribery, or other high 
crimes or misdemeanors, removed from of
fice; and would afterwards be liable to pros
ecution and punishment in the ordinary 
course of law." THE FEDERALIST No. 69, at 446 
(Modern Library ed. 1937). 

A modern commentator similarly argues 
that the Impeachment Clause "sharply sepa
rates removal from office from subsequent 
punishment after indictment. . . . Removal 
would enable the government to replace an 
unfit officer with a proper person, leaving 
'punishment' to a later and separate pro
ceeding, 1f indeed the impeachable offense 
were thus punishable." BERGER, IMPEACH
MENT: THE CONSTITUTIONAL PROBLEMS 79 
(1973). See generally authorities collected in 
Brief for Petitioner at 17-26. 

Sound policy reasons preclude criminal 
prosecution until after a President has been 
impeached and convicted. To indict and pros
ecute a President, or to arrest him before 
trial, would be constructively and effectively 
to remove him from office, an action pro
hibited by the Impeachment Clause. A Presi
dent must remain free to travel, to meet, 
confer and act on a continual basis and be 
unimpeded in the discharge of his constitu
tional duties. The real intent of the Im
peachment Clause, then, is to guarantee that 
the President always wlll be available to fulfill 
his constitutional duties. 

Finally, having established that criminal 
prosecution of an incumbent President must 
follow impeachment, we come to the reasons 
this court cannot consider questions of presi
dential guilt, at least at this stage of the pro
ceedings. Counsel for the President seem to 
place their argument upon the irrelevance 
of presidential guilt to the grand jury be
cause of its inability to indict the Presi
dent: us 

" ... there seems to be a suggestion at 
pages 19-22 of the Opinion [below] that an 
otherwise valid claim of privilege by the 
President would be overridden if the evi
dence sought would show that the President 
himself had been guilty of a crime. But if 
there were such evidence of crime against an 
incumbent President--and there is none in 
this case-it could not be relevant to the 
work of a grand jury or of the District Court 
because of the inability to indict a President 
prior to impeachment." 

This is an insufficient reason, however, 
since evidence of presidential involvement in 
a criminal conspiracy might be relevant to 
establish the case against his advisors.119 We 
prefer to rely upon a discrete, but closely re
lated proposition. That is, that a judicial 
determination of a prima facie case against 
the President and a grand jury determination 
of whether or not to indict are sufficiently 
comparable in the impeachment context so 
that if one is constitutionally prohibited, 
the other must be also, for each is a finding 
that it is probable that the President has 
committed a crime. There is a distinction, of 
course, in that an indictment initiates actual 
criinlnal prosecution, but this is not a dis
positive distinction; a judicial determination 
that it is more probable than not that the 
President himself is guilty of criminal ac
tivity would just as effectively disable a 
President in the discharge of his constitu
tional duties. The courts cannot properly, in 
effect, ex cathedra stamp their own imprima
tur of guilt upon an incumbent President, 
if to do so would vitiate the sound judgment 
of the Framers that a President must possess 
the continuous and undlmln1shed capacity 
to fulfill his constitutional obligations. In 
my opinion such a judicial determination of 
the probablllty o! presldentla.l gullt would 
have just such an effect. For these reasons, a 
court should not directly confront an only 

obliquely urged assertion of a prima facie 
case against an incumbent President. 
D. Prior testimony by presidential advisors 

aoes not require disclosure of the tape re
cordings 
The Special Prosecutor contends that 

whatever privilege the President may have 
possessed has been waived by the President's 
statement on May 22, 1973 allowing testimony 
by his counsel and aldes.l!lO He argues that a 
distinction between tape recodlngs and testi
mony would be "an intolerable distinction 
[because) [c)onftdentiality no longer exists 
in any real sense." 121 

As a starting point, the privilege has not 
been waived at least as to any matters not 
already testified to by his advisers. The con
fidentiality surrounding as yet undisclosed 
conversations has not been impaired. As to 
those portions of the tape recordings that 
have been the subject of testimony before 
the Senate Investigating Committee, the 
resolution of the waiver issue is more com
plex, but the answer appears equally clear. 
There has been no waiver. This conclusion 
rests upon three factors : the strict standards 
applied to privileges of this nature to deter
mine waiver; the distinction between oral 
testimony and tape recordings; and, most 
important, considerations of public policy 
that argue persuasively for a privilege that 
permits the Chief Executive to disclose in
formation on topics of national concern 
without decimating entirely his right and 
duty to withhold that which properly ought 
to be withheld in the public interest. 

The determination of whether the Presi
dent has waived his privilege does not de
pend upon whether it is purely one of con
stitutional dimensions, only an evidentiary 
privilege or one that partakes of attributes 
of both. For, whatever its source, the privi
lege is sufficiently essential to the eff~tive 
functioning of the Presidency to require that 
the standards employed to determine its 
waiver be as rigorous as those applied to pro
tect constitutional rights generally. 

This simply recognizes that the present 
and future ability of Presidents effectively to 
discharge their constitutional duties is as 
fundamental to our democratic form of gov
ernment as are the rights guaranteed by the 
Constitution to each individual. It is well 
established in the law that the presumption 
is against waiver of fundamental or consti
tutional rights. Indeed, "courts indulge every 
reasonable presumption against waiver" of 
such rights. Johnson v. Zerbst, 304 U.S. 458, 
464 (1938); Aetna Inc. Oo. v. Kennedy, 301 
U.S. 389 (1937); Hodges v. Easton, 106 U.S. 
408 (1882). Thus a heavy burden must be 
met by the Special Prosecutor to establish 
waiver in this case. 

In Reynolds the Supreme Court indicated 
that at least some of the significance at
tached to the fifth amendment privilege 
against self-incrimination applied as well to 
the military or state secrets privilege. The 
adoption in Reynolds of similarly stringent 
procedures to establish a valid invocation of 
the privilege implicitly recognized that the 
two privileges are of equal significance in 
our governmental system.122 While counsel for 
the President are not entirely correct in 
their assertion that Reynolds is dispositive 
of the waiver issue here,123 that case none
theless suggests a helpful framework for 
analysis. Suppose in that case the Govern
ment was willing to permit testimony not 
only as to non-classified matters, but also 
as to general descriptions of classified mat
ters. Such an offer could not be construed as 
a waiver of the Government's privilege to re
fuse to produce the specifications and blue
prints of the secret mllitary technology there 
in quest1on.l.24. 

Similarly, in this case there exists a valid 
and tenable distinction between testimony 
and tape recordings. Confidentiality 1s com
posed of many elements and the difference in 
degree between allowing generalized, selec-
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tive testimony and the recordings themselves 
is sufficiently great to constitute a difference 
in kind. Counsel for the President have well 
stated that distinction: 

"Recordings are the raw material of life. 
By their very nature they contain spontane
ous, informal tentative, and frequently pun
gent comments on a variety of subjects in
extricably intertwined into one conversa
tion." u;; 

The distinction between testimony and 
tape recordings is not drawn for the purpose 
of preserving the right, in itself, of public 
officials to speak pungently and bluntly. 
Rather, what is sought to be preserved are 
the qualities of directness and candor that 
flow from discussions where it is' unneces
sary for the participants to dissemble, to 
seek the felicitous phrase or to be concerned 
about interpretations that may be skewed 
if heard by an unfriendly audience. Failure 
to recognize the distinction between testi
mony and recordings here would impede, 
rather than promote, open and frank dis
cussions. Thus a waiver as to testimony can
not be construed as a waiver of the right to 
withhold the tape recordings.126 

The proper resolution of the waiver issue 
depends more fundamentally, however, upon 
a reasoned compromise between two clear 
and well-established principles that sustain 
the efficacy of democratic government in 
modern times. That is, the general right and 
need of the public to be well informed, and 
the imperative need of government to main
tain secrecy and confidentiality in certain sit
uations.l.27 Although seemingly antagonistic, 
both principles emerge from, and are but the 
recognized end result of, that determination 
ever present in the law: "Where lies the pub
lic interest?" The continued vitality of these 
two principles perforce demands that any 
rule on waiver of presidential privilege be 
formulated to, at once, preserve the privilege 
to the greatest extent consistent with the 
public interest and promote as full disclosure 
by high public officers as possible. In this 
case that gool would best be achieved by 
holding that the privilege has not been 
waived. The policy favoring openness of gov
ernment dictates that a President should be 
able to disclose certain selected information 
relevant to topics of national concern and to 
permit testimony by subordinate executive 
officers on such topics, without being com
pelled to make a complete disclosure of that 
which is essential properly to maintain the 
confidentiality and integrity of advice and 
information furnished to the Presidency.lll8 

The majority prefers not to confront this 
problem directly, but merges what is essen
tially a question of waiver into its initial 
balancing process to determine that the need 
to preserve confidentiality in this case is 
lessened. Having done this, the majority then 
strikes the balance against presidential priv
ilege. But this does not resolve the dilemma 
posed. Whether future Presidents perceive 
the question of partial disclosure to enter at 
the balancing stage or as a waiver determina
tion, they wlll be reluctant partially to dis
close information if such disclosure would, 
under either mode of analysis, increase the 
probabllity of compelled full disclosure. The 
strong public interest in preserving this lati
tude for future Presidents requires a finding 
that on the facts presented in this case ex
ecutive privilege has not been waived. 

V. CONCLUSION 
For the reasons above stated it 1s my con

clusion that the presidential communica
tions privilege may be exercised to decline to 
produce the recordings, and that this privi
lege has not been waived. I would thus enter 
judgment accordingly in all cases. 

It this rule were recognized, the President 
would then be free voluntarily to type up 
a transcript of the recordings that are the 
subject of this litigation and present it to the 
grand jury with the material deleted that he 
considers confidential. He could explain the 

deleted matter.129 As to the deleted material 
the President's action would be submitted to 
the test of public opinion and eventually, 
when the tapes are released for posterity, to 
the test of history. 
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Resume and Conclusions 
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James Monroe, 1825, Documents relating 
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by President to heads of departments relat
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List of all appointments made without 
Senate's consent, since 1829, and those re
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Pearl Harbor Committee. 

President's directive did not include any 
files or written material. 
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Roosevelt, Coolidge, Hoover, Franklin D. 
Roosevelt and Truman. N.Y. Times, May 18, 
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Summons of either House of Congress, and 
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Be it enacted by the Senate and House of 
Representatives of the United States of 
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son summoned as a witness by the authority 
of either House of Congress to give testimony 
or to produce papers upon any matter before 
either House, or any committee of either 
House of Congress, who shall wilfully make 
default, or who, appearing, shall refuse to 
answer any question pertinent to the matter 
of inquiry in consideration before the House 
or committee by which he shall be examined, 
shall in addition to the pains and penalties 
now existing, be liable to indictment as and 
for a misdemeanor, in any court of the 
United States having jurisdiction thereof, and 
on conviction, shall pay a fine not exceeding 
one thousand dollars and not less than one 
hundred dollars, and suffer imprisonment 
in the common jail not less than one month 
nor more than twelve months. 

* • • • • 
SEc. 3. And be it further enacted, That 

when a witness shall fail to testify, as pro
vided in the previous sections of this act, 
and the facts shall be reported to the House, 
it shall be the duty of the Speaker of the 
House or the President of the Senate to certi
fy the fact under the seal of the House or 
Senate to the district attorney for the Dis
trict of Columbia, whose duty it shall be to 
bring the matter before the grand jury for 
their action. 

APPROVED, January 24, 1857. 11 STAT. 155. 
33 See Jurney v. McCracken, 294 U.S. 125, 

151 (1935). 2 U.S.C. § 192 (1970) provides the 
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§ 192. Refusal of witness to testify or pro
duce papers. 

Every person who having been summoned 
as a witness by the authority of either House 
of Congress to give testimony or to produce 
papers upon any matter under inquiry before 
either House, or any joint committee estab
lished by a joint or concurrent resolution of 
the two Houses of Congress, or any commit
tee of either House of Congress, willfully 
makes default, or who, having appeared, re
fuses to answer any question pertinent to the 
question unde inquiry, shall be deemed 
guilty of a m emeanor, punishable by a 
fine of not more than $1,000 nor less than 
$100 and imprisonment in a common jail 
for not less than one month nor more than 
twelve months. (R. S. § 102; June 22, 1938, 
ch. 594, 52 Stat. 942.) 

3i 103 u.s. 168 (1880). 
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4.11- U.S.App.D.C. -, - F .2d - (Nos. 24,-
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"Transcript of testimony of Julien G. 

Sourwine, Nov. 18, 1970, at 16, United States 
Servicemen's Fund v. Eastland, CivU Action 
No. 1474070 (D.D.C., Oct. 21, 1971). 
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43 ld. 
' 7 New York Times v. United States, 403 U.S. 

713, 752 n.3 (1971) (Burger, C.J., dissenting). 
48 5U.S.C. § 552(b), (c) (1970). 
411 Soucie v. David, 145 U.S.AppD.C. 144, 157, 

448 F.2d 1067, 1080 (1971) (Wllkey, J., con
curring). Writing for the court in Soucie, 
Chief Judge Bazelon recognized that disclo
sure of information under the Freedom of 
Information Act was not to harm specific 
governmental interests: 

"The touchstone of any proceeding under 
the Act must be the clear legislative intent to 
assure public access to all governmental rec
ords whose disclosure would not significantly 
harm specific governmental interests." Soucie 
v. David, supra at 157, 448 F.2d at 1080. 

r;o Brief for Petitioner at 32-33. 
51 14 F.R.D. 335 (1953). 
621d. at 336. 
153 It is an interesting footnote to history 

that the Justice Department, headed by then 
Attorney General John N. Mitchell, furnished 
the investigatory material in its possession to 
Chief Justice Earl Warren but resisted con
gressional demands for full disclosure of its 
information in the Fortas controversy. N.Y. 
Times, May 18, 1969, at 1, col. 2. 

54 N.Y. Times, May 18, 1969, at 1, col. 3 
(emphasis added) . 

65 Per Curiam opinion at 30. 
&G 345 u.s. 1 (1953). 
67 Id. at 11. 
M]d. 
611 See, e.g., EPA v. Mink, 410 U.S. 73, 87 

(1973): New York Times Co. v. United States, 
403 U.S. 713, 752 n.3 (1971) (Burger, C.J., 
dissenting): Carl Zeiss Stlftung v. V.E.B . 
Carl Zeiss, Jena, 40 F .R.D. 318, 32~26 (D.D.C. 
1966), aff'd on. the opinion below, 128 U.S. 
App. D.C. 10, 384 F. 2d 979, cert. denied, 389 
u.s. 952 (1967): 5 u.s.c. § 552(b) (5) (1970) 
(Freedom of Information Act): Bishop, The 
Executive's Bight of Privacy: An Unresolved 
Oonstitutwnal Questwn, 66 Yale L.J. 477, 487 
(1957). 

eo Per Curiam opinion at 30-31, quoting 
Committee for Nuclear Responsiblllty, Inc. 
v. Seaborg, 149 U.S. App. D.C. 385, 391, 463 
F. 2d 788, 794 (1971). 

n14 U.S. (1 Wheat.) 304, 344-45 (1816). 
See also Bishop, supra note 59, at 488. 

"The plain and short answer to this is 
that neither can there be a menace to con
stitutional government by an executive which 
bas to go to Congress for every cent it 
spends, which has no power by itself to 
raise and maintain armed forces and which 
cannot jail its citizens except under a law 
passed by Congress and after proceedings 
presided over by an independent judiciary. 
These are the factors that make the essential 
difference between an American President and 
Big Brother .... " Id. 

EPA v. Mink, 410 U.S. 73 (1973). involved 
nine documents whose production was 
sought under the Freedom of Information 
Act of 1966. 5 U.S.C. § 552 (1970). Six of those 
documents were held absolutely privlleged 
and were exempt even from in camera inspec
tion under Exemption 1 of the Act simply 
upon their classification by Executive order 
as military or state secrets. 

Thus the vesting of absolute discretion in 
the President is nothing new. The Congress 
had sufficient faith in the Presidency to do 
so under Exemption 1: 

"[The legislative history] makes wholly un
tenable any claim that the Act intended to 
subject the soundness of executive security 
classifications to judicial review at the in
sistence of any objecting citizen. It also ne
gates the proposition that Exemption 1 au
thorizes or permits in camera inspection of 
a contested document bearing a single classi
fication sq that the court may separate the 
secret from the supposedly nonsecret and 
order disclosure of the latter." 410 u.s: at 
84. Indeed, that faith was redeemed when 
the President instituted new procedures more 
consistent with the policy underlying the 
FOIA to insure that only specific documents 
or portions thereof were classified Secret or 
Top Secret.Id. at 102-03. 

The three documents not within Exemp
tion 1 apparently were not even direct com
munications to the President, as is the case 
here, but were actually transmitted to a Mr. 
Irwin, Chalrma.n of the "Under Secretaries 
Committee." Id. at 76 n. 3. Mink also held 
that the deliberative portions of the docu
ments, as distinguished from the purely fac
tual portions, were privlleged and that if the 
privileged were inextricably intermixed with 
the unprivlleged materials, then neither was 
to be produced. Id. a.t 91. 

82 Pub. L. No. 373, 69 Stat. 695 (Aug. 12, 
1955) (now 44 U.S.C. § § 2101, 2107, 2108). 

G3 44 u.s.c. § 2101 (1970). 
MId.§ 2107(1). 
85 Letter from President Eisenhower to Ad

ministrator of General Services, April 13, 
1960; Agreement of February 25, 1965, be
tween Mrs. Jacqueline B. Kennedy and the 
United States; Letter from President John
son to the Administrator of General Services, 
August 13, 1965. 

116 See e.g., Nader v. Butz, Civil Action No. 
148-72 (D.D.C., Aug. 1, 1973), appeal dock
eted, No. 73-1935, D.C. Cir., Aug. 15, 1973. 

e1 See pp. 17-25 supra. 
Concurring in Youngstown Sheet & Tube 

Oo., Justice Frankfurter opined: 
It ought to be, but apparently is not, a 

matter of common understanding that 
clashes between different branches of the 
government should be avoided if a legal 
ground of less explosive potentialities is 
properly available. Constitutional adjudica
tions are apt by expos·ing differences to 
exacerbate them. 

Youngstown Sheet & Tube Co. v. Sawyer, 
343 U.S. 579, 595 (1952) (Frankfurter, J., 
concurring). This was the result in the recent 
Pentagon Papers case. New York Times v. 
United States, 403 U.S. 713 (1971). There 
both sides lost. The newspaJper lost in its at
tempt to have a wider privilege upheld tor 
the press, and the Government lost in its 
attempt to block the publication of most of 
the papers. If the President's claim here 1s 
denied, the Congress and the Judiciary may 
find that such precedent will be used as the 
a-uthority for each of them at the behest of 
the other to lose substantiaJ. portions of their 
presently asserted independence. 

&a E.g., Committee for Nuclear Responsibil
ity, Inc. v. Seaborg, 149 U.S. App. D.C. 385, 
463 F. 2d 788 (1971); Kaiser Aluminum & 
Chemical Corp. v. United States, 157 F. Supp. 
939 (Ct. Cl. 1958); see 8 WRIGHT & MILLER, 
FEDERAL PRACTICE AND PROCEDURE § 2019, at 
167-75 (1970). 

81 E.g., Kaiser Aluminum & Chemical Corp. 
v. United States, 157 F. Supp. 939, 947 (ct. 
Cl. 1958); see PROPOSED FED. RULES OF Evr
DENCE, Rule 509, Comment (a) (2) (Feb. 
1973). 

70 See generally Kendall v. United States, 
37 U.S. (12 Pet.) 524, 610 (1838). 

Distinguishing the Presidency from lesser 
executive agencies does not establish a 
"Fourth Branch" of government. This dis
tinction merely recognizes the practical 
realities of the government's operation. Our 
"living Constitution" and the general sepa
ration of powers concept it embodies do not 
mandate a decision which blindly applies the 
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same privilege to the entire executive 
branch. It is unnecessary at this time to de
cide whether the absolute privilege should 
extend beyond the President to protect cabi
net officers and other high executive officials. 

71408 u.s. 606 (1972). 
72 Id. at 627; see United States v. Doe, 455 

F. 2d 753, 76~1 (1st Cir. 1972), vacated & 
remanded sub nom. Gravel v. United States, 
4:08 u.s. 606 (1972). 

1s 408 U.S. at 627. 
74. See Barr v. Matteo, 360 U.S. 564 (1959); 

Gregoire v. Biddle, 177 F.2d 579 (2d Cir. 
1949). 

75 See notes 68-69 supra and accompanying 
text. 

1o The official immunity doctrine ... con
fers immunity on government officials of 
suitable rank for reason that "officials of 
government should be free to exercise their 
duties unembarrassed by the fear of damage 
suits in respect to acts done in the course 
of those duties--suits which would consume 
time and energies which would otherwise be 
devoted to governmental service and the 
threat of which might appreciably inhibit 
the fearless, vigorous, and effective adminis
tration of policies of government." Doe v. 
McMlllan, 93 S. Ct. 2018, 2028 ( 1973) , quot
ing Barr v. Matteo, 360 U.S. 564, 571 (1959). 

11 25 F. Cas. 30 (No. 14,692d) (Marshall, Cir
cuit Justice, 1807); id. at 187 (No. 14,694). 

78 The Per Curiam opinion states, "We 
think the Burr case makes clear that appli
cation of Executive privilege depends on a 
weighing of the public interest protected by 
the privilege against the public interests that 
would be served by disclosure in a particular 
case." Per Curiam opinion at 28. 

79 25 F. Cas. at 36 (No. 14,692d). 
80 25 F. Cas. at 191, 192 (No. 14,694). 
Other important decisions also recognize 

the strength of assertions of privilege by 
Presidents and cabinet officers. In United 
States v. Cooper, a prosecution charging the 
publication of a libel against the President, 
Justice Chase, a colleague of Chief Justice 
Marshall, "refused to permit a subpoena to 
issue directed to the president of the United 
States." 25 F. Cas. 631, 633 (No. 14,865) 
(Chase, Circuit Justice, 1800). 

Later, during the trial in Marbury v. Mad
ison, when a question arose as to whether the 
Attorney General, who had been acting as 
Secretary of State during the period relevant 
to the trial, should answer as to facts which 
came to his knowledge through his official 
capacity, Chief Justice Marshall stated: 

"There was nothing confidential required 
to be disclosed. If there has been he was not 
obliged to answer it; and if he thought that 
any thing was communicated to him in con
fidence he was not bound to disclose it." 5 
U.S. (1 Cranch) 137, 144 (1803). 

nIt does not even appear to the court that 
the President does object to the production 
of any part of this letter. The objection, and 
the reasons in support of the objection, pro· 
ceed from the attorney himself, and are not 
understood to emanate from the president. 
25 F. Cas. at 192 (No. 14,694). 

82 I d. at 193. 
83 The incident had other overtones of in· 

terest to historians, some of whom appear to 
have different versions. See 3 BEVERIDGE, THE 
LIFE OF JOHN MARSHALL 518-22 (1919); Ros
SITER, THE AMERICAN PRESIDENCY 70 (19&6); 
Berger, Executive Privilege v. Congressional 
Inquiry, 12 U.C.L.A.L. REC. 1043, 1107 
(1965). 

The case presently under discussion was 
the misdemeanor trial of Aaron Burr. There 
are conflicting claims as to whether Presi
dent Jefferson ever complied with a subpoena 
in the earlier treason case against Burr. Pro
fessor Corwin states that "Jefferson when 
President [refused] to respond to Chief Jus
tice Marshall's subpoena in Aaron Burr's 
trial for treason." CoRWIN, THE PRESIDENT
OFFICE AND POWERS, 1787-1957, 8lt 113 ( 1957). 

uu.s. CaNsT. amend. VI. 

The eighth amendment [sic] to the con
stitution gives to the accused, "in all crim
inal prosecutions, a right to a speedy and 
public trial, and to compulsory process for 
obtaining witnesses in his favor." 25 F. Cas. 
at 33 (No 14,692d). This right includes the 
right to compel production of papers in a 
witness' possession. Id. at 34. 

ss Chief Justice Marshall distinguished the 
power to issue a subpoena from the power to 
compel obedience to it: 

"If, then, as is admitted by the counsel 
for the United States, a subpoena may issue 
to the president, the accused is entitled to it 
of course; and whatever difference may exist 
with respect to the power to compel the 
same obedience to the process, as if it had 
been directed to a .private citizen, there exists 
no difference with respect to the right to 
obtain it. The guard, furnished to this high 
officer, to protect him from being harassed 
by vexatious and unnecessary subpoenas, is 
to be looked for in the conduct of a court 
after those subpoenas have issued; not in 
any circumstance which may precede their 
being issued." 25 F. Cas. at 34 (No. 11,692d). 
This passage reflects Marshall's understand
ing that the mere issuance of a subpoena to 
a person does not necessarily mean that the 
isssuance is proper or that the individual to 
whom it is directed is required to comply in 
all circumstances. However, the "guard" to 
which Marshall refers in the quoted passage 
is never definitively explained in the opinion. 

se 25 F. Cas. at 192 (No. 14,694). 
•81 Perhaps the court ought to consider the 

reasons which would induce the President to 
refuse to exhibit such a letter as conclusive 
on it, unless such letter could be shown to be 
absolutely necessary in the defense. The Pres
ident may himself state the particular rea· 
sons which may have induced him to with
hold a paper, and the court would unques
tionably allow their full force to those rea
sons. At the same time, the court could not 
refuse to pay proper attention to the affidavit 
of the accused. But on objections being made 
by the President to the production of a pa
per, the court would not proceed further in 
the case without such an affidavit as would 
clearly shew the paper to be essential to the 
justice of the case. On the present occasion 
the court would willingly hear further tes
timony on the materiality of the paper re
quired, but that is not offered. Id. 

ss Branzburg v. Hayes, 408 U.S. 665, 688 
(1972). 

It can be argued that the fifth amendment 
guarantee of indictment by a grand jury 
presents considerations of fairness that are 
comparable to the sixth amendment right 
involved in the Burr case. The function of a 
grand jury is not only to indict the guilty, 
but also to shield innocent persons from 
prosecution, id. at 686-87, and the inabllity 
of a grand jury to obtain privileged informa· 
tion might result in the indictment of in
nocent persons. But in my opinion the in
herent strength of the grand jury process 
affords sufficient protection against indict· 
ment of innocent persons where the grand 
jury believes that exculpatory evidence has 
been wrongfully withheld. 

ss Under certain circumstances, the Gov
ernment's unwillingness to disclose relevant 
evidence may result in dismissal of the in· 
dictment. See, e.g., Alderman v. United 
States, 394 U.S. 165, 184 (1969) (illegal elec
tronic surve1llance) ; Brady v. Maryland, 373 
U.S. 83, 87 (1963) (favorable and material 
evidence); Roviaro v. United States, 353 U.S. 
53, 61 (1957) (identity of material witness); 
18 U.S.C. § 3500 (1970) (Jencks Act). AI· 
though the Chief Executive ordinarily re· 
tains ultimate control over criminal prose
cutions by the United States, a Special Prose· 
cutor has been appointed to conduct the 
prosecutions related to this case. This unique 
division of authority within the executive 
branch may distinguish the cases cited above. 
See generally United States v. Eley, 335 F. 

Supp. 353, 358 (N.D. Ga. 1972). Since the 
issue is not squarely presented in the preseut 
case, I express no view on its proper resolu
tion. 

90 James Wilson was an advocate of a strong 
executive. Early in the Constitutional Con
vention on June 1, 1787, "Mr. Wilson 
moved that the Executive consist of a 
single person .... Mr. Wilson preferred a 
single magistrate, as giving most energy, dis
patch and responsibillty to the office." 1 FAR
RAND, RECORDS OF THE FEDERAL CONVENTION 67 
(1966). He was a member of the Continental 
Congress, a signer of the Declartion of In
dependence, and an associate justice of the 
United States Supreme Court, appointed by 
Washington in 1789. 

As a constructive statesman Wilson had no 
superior in the Federal Convention of 1787. 
He favored the independence of the execu
tive, legislative and judicial departments, the 
supremacy of the Federal Government over 
the State Governments, and the election of 
senators as well as representatives by the 
people, and was opposed to the election of the 
President or the judges by Congress. His 
political philosophy was based upon implicit 
confidence in the people, and he strove for 
such provisions as he thought would best 
guarantee a government by the people. To
gether with Gouverneur Morris he wrote the 
final draft of the Constitution and afterwards 
pronounced it "the best form of government 
which has ever been offered to the world." 
In the Pennsylvania ratification convention 
(November 21 to December 15, 1787) he was 
the constitution's principal defender. 23 
ENCYLOPEDIA BRITANNICA 632 (1954). 

e1 U.S. CaNST. art. I,§ 7. 
92 I d., art. n. § 2. 
93 Marbury v. Madison, 5 U.S. (1 Cranch) 

137 (1803). 
94 Indeed, Youngstown Sheet & Tube Co. v. 

Sawyer, 343 U.S. 579 (19~2), stands for noth
ing more than this. There, the seizure of the 
steel Inills constituted the "final action" 
which the Supreme Court held unconstitu
tional and ordered undone. The Court, how
ever, did not inquire into the decisional proc
ess or the wisdom of the decision in terms of 
military necessity-it simply held that the 
act of seizure was unconstitutional. We fully 
agree that this was a legitimate check on an 
unconstitutional final action. 

90 Levine v. United States, 362 U.S. 610, 617 
(1960). 

A grand jury is clothed with great inde
pendence in many areas, but it remains an 
appendage of the court, powerless to perform 
its investigative function without the court's 
aid, because powerless itself to compel the 
testimony of witnesses. It is the court's pro
cess which summons the witness to attend 
and give testimony, and it is the court which 
must compel a witness to testify if, after ap
pearing, he refuses to do so. Brown v. United 
States, 359 U.S. 41, 49 (1959). 

oo See note 109 infra. See generally notes 
109-112 infra and accompanying text. 

97 See note 94, supra. The fact that the final 
decision to prosecute or not to prosecute is 
not ministerial, but purely discretionary and 
thus not subject to judicial review is, at the 
least, irrelevant, and at the most, a factor 
that further strengthens the separation of 
powers argument in this particular case. 

ss In re Grand Jury Subpoena Duces Tecum 
issued to Richard Nixon, etc., Misc. No. 
47-73, at 11 (D.D.C., Aug. 29, 1973). 

00 345 u.s. 1 (1953). • 
100 Id. at 7-11. 
101 The courts frequently have applied the 

Reynolds procedures to the Government's 
claims or privilege. E.g., Carter v. Carlson, 56 
F.R.D. 9, 10 (D.D.C. 1972); Carl Zeiss Stiftung 
v. V.E.B. Carl Zeiss, Jena, 40 F.R.D. 318, 326-
27 n.33 (D.D.C. 1966), af]'a on the opinion be
low, 128 U.S. App. D.C. 10. 384 F.2d. 979, cert. 
denied, 389 U.S. U.S. 952 (1967). 

102 345 U.S. at 7-8. 
1oa On May 22, 1973, the President stated: 
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"Considering the number of persons in

volved in this case whose testimony might 
be subject to a claim of Executive privilege, 
I recognize that a clear definition of that 
claim has become central to the effort to ar
rive at the truth. Accordingly, Executive 
privilege will not be invoked as to any testi
mony concerning possible criminal conduct 
or discussions of possible criminal conduct, 
in the matters presently under investigation, 
including the Watergate affair and the al
leged cover-up." 

1~ Letter from President Nixon to Chief 
Judge Sirica, July 25, 1973: 

THE WHITE HOUSE, 
Wooh.ington, D.C., July 25, 1973. 

DEAR JUDGE SmicA: White House Counsel 
have received on my behalf a subpoena duces 
tecum issued out of the United States Dis
trict Court for the District of Columbia on 
July 23rd at the request of Archibald Cox. 
The subpoena calls for me to produce for a 
Grand Jury certain tape recordings as well 
as certain specified documents. With the ut
most respect for the court of which you are 
Chief Judge, and for the branch of govern
ment of which it is a part, I must decline to 
obey the command of that subpoena. In 
doing so I follow the example of a long line 
of my predecessors as President of the United 
States who have consistently adhered to the 
position that the President is not subject to 
compulsory process from the courts. 

The independence of the three branches 
of our government is at the very heart of our 
Constitutional system. It would be wholly in
admissible for the President to seek to com
pel some particular action by the courts. It 
is equally inadmissible for the courts to seek 
to compel some particular action from the 
President. 

That the President is not subject to com
pulsory process from the other branches of 
government does not mean, of course, that all 
information in the custody of the President 
must forever remain unavailable to the 
courts. Like all of my predecessors, I have al
ways made relevant material available to the 
courts except in those rare instances when 
to do so would be inconsistent with the pub
lic interest. The principle that guides my 
actions in this regard was well stated by 
Attorney General Speed in 1865: 

"Upon principles of public policy there are 
some kinds of evidence which the law ex
cludes or dispenses with. • • • The official 
transactions between the heads of depart
ments of the Government and their subordi
nate officers are, in general, treated as "priv
ileged communications." The President of 
the United States, the heads of the great de
partments of the Government, and the Gov
ernors of the several States, it has been 
decided, are not bound to produce papers 
or disclose information communicated to 
them where, in their own judgment, the dis
closures would, on public consideration, be 
inexpedient. These are familiar rules laid 
down by every author on the law of evi
dence." 

A similar principle has been stated by 
many other Attorneys General, it has been 
recognized by the courts, and it has been 
acted upon by many Presidents. 

In the light of that principle, I am volun
tarily transmitting for the use of the Grand 
Jury the memorandum from W. Richard 
Howard to Bruce Kehrli in which they are 
interested as well as the described memo
randa from Gordon Strachan to H. R. Halde
man. I have concluded, however, that it 
would be inconsistent with the public in
terest and with the Constitutional pi:>sition 
of the Presidency to make available record
ings of meetings and telephone conversa
tions in which I was a participant and I 
must respectfully decline to do so. 

Sincerely, 

1os 345 u.s. at a. 
1oe1d. at 10. 

RICHARD NIXON. 

101 See notes 71-89 supra and accompany
ing text. 

1os 345 U.S. at 11 (emphasis added). 
1011 United States v. Chemical Foundation, 

Inc., 272 U.S. 1, 1~15 (1926); see United 
States v. Crussell, 81 U.S. (14 Wall.) 1, 4 
(1872); cf. NLRB v. Shawnee Industries, Inc., 
333 F.2d 221, 225 (lOth Cir. 1964); United 
States v. Washington, 233 F.2d 811, 816 (9th 
Clr.1956). 

11o United States v. Burr, 25 F. Cas. 187, 192 
(No. 14,694) (Marshall, Circuit Justice, 1807). 

111 U.S. CONST. art. II, § 3. 
112 The fact that some participants in the 

conversations were not Government officials 
does not divest the conversations of their om
cia.! character. A President must be free to 
receive advice from both within and without 
the Government. Soucie v. David, 145 U.S. 
App. D.C. 144, 155 n.44, -x48 F. 2d 1067, 1078 
n.44 ( 1971) . 

ll3 345 U.S. at 10-11. 
J.U I d. at 8. 
116 /d. 
ne Supplemental Brief of the United States 

at 19-30. 
111289 U.S. at 15. 
118 Brief of Petitioner at 20-21. 
ll8 For example, if only one adviser had 

conspired with the President to obstruct 
justice, it would be necessary to show presi
dential involvement to prosecute that ad
viser, since conspiracy requires at least two 
conspirators. Rogers v. United States, 340 
U.S. 367, 375 (1951); United States v. 
Thomas, 468 F.2d 422, 424 (lOth Cir. 1972); 
see 18 U.S.C. § 371 (1970). 

The fact that an incumbent President may 
not be prosecuted because of the Impeach
ment Clause, however, might not preclude 
criminal prosecution of any co-conspirators. 
Cf. Rogers v. United States, supra; Feldstein 
v. United States, 429 F.2d 1092 (9th Cir.), 
cert. denied, 400 U.S. 920 (1970); Cross v. 
United States, 392 F.2d 360 (8th Cir. 1968). 

uo [E]xecutive privilege wm not be invoked 
as to any testimony concerning possible 
criminal conduct or discussions of possible 
criminal conduct, in matters presently 
under investigation, including the Water
gate affair and the alleged cover-up. Brief 
-of United States, app. at 24 (emphasis 
added). 

121 Supplemental Brief of United States 
at 33. 

m See notes 99-115 supra and accompany
ing text. 

ua Counsel for the President argue: 
Indeed, the short answer to any claim of 

waiver with regard to the materials now 
sought Ina.y be found In United States v. 
Reynolds, 345 U.S. 1 (1953). In that case the 
United States refused to produce an Air 
Force Investigation report of an airplane 
crash as well as written statements by the 
survivors of the crash. It offered to allow the 
survivors to give depositions and to testify 
as to all matters except those of a "classified 
nature." The Supreme Court sustained the 
claim of privilege with regard to the docu
ments sought. The otrer to allow the wit
nesses to testify, far from being a waiver of 
privilege as to the documents, was expressly 
relied on by the Supreme Court as a. reason 
for upholding the claim of privilege. 345 U.S. 
at 11. Brief in Opposition In the District 
Court at 20. 

The military secrets privilege asserted In 
Reynolds applied only to classified, non-priv
ileged matter and thus the offer could not 
effect a waiver as to classified, privileged 
matter. The more interesting point, however, 
is that Reynolds held the entire document 
privileged, apparently recognizing the dis
tinction between selective testimony and 
production of the document itself, and re
fused even to permit in camera inspection. 

u• Indeed, Machin v. Zuchert, 114 U.S. 
App. D.C. 335, 316 F.2d 336, cert. denied, 375 
U.S. 896 (1963), extends beyond the llmlts 
of the suggested hypothetical. There, a pri-

vate litigant, against a claim of executive 
prtvnege, sought an investigative report of an 
aircraft accident. He already had been per
mitted to see it briefly, although he could 
not copy it or make notes from it. In addi
tion, the Secretary of the Air Force offered to 
provide a list of the names of witnesses and 
sent a "releasable summary" of the report to 
the litigant. !d. at 336, 337. There was never 
any speculation in the Machin decision that 
waiver of privilege resulted from such 
actions. 

123 Brief of Petitioner at 61. 
L."6 The Per Curiam opinion at 32 quotes 

Lopez v. United States, 373 U.S. 427, 439 
(1963), for the proposition that "[t]here is 
'no constitutional right to rely on possible 
flaws in the [witness's] memory. • • • [N]o 
other argument can justify excluding an ac
curate version of a conversation that the 
[witness] could testify to from memory.'" 
While this language nicely phrases their 
point, Lopez .is unpersuasive in the context 
of this case. Lopez involved an Internal Rev
enue Agent who on the invitation of the 
defendant discussed defendant's tax return 
with him, during the course of which an 
attempt was made to bribe the agent. The 
agent then testified to this bribe at trial and 
the recordings of their conversations were 
introduced as corroborative evidence. The 
Court held that since the conduct of the 
conversations themselves did not violate the 
fourth amendment, neither did the "sur
reptitious seizure" of the conversations by 
recording them~ Thus Lopez simply involved 
a question of the a.dmissibiUty of certain 
corroborative evidence against a fourth 
amendment objection. Whether certain evi
dence is admissible and whether such evi
dence is in the first instance privileged and 
thus not subject to compulsory process are 
two ditrerent questions. A criminal confes
sion is admissible but it may not be com
pelled absent waiver. Thus the question in 
the last analysis depends upon whether the 
President has waived his privilege and we 
conclude that he has not, principally on the 
pollcy grounds discussed at pp. 63-64 of 
this opinion. 

U7 Of course, military and state secreta 
are only the most celebrated of these in
stances. 

128 On this point, Professor Alexander Blkel 
is persuasive: 

"Again, the issue is not whether the Presi
dent has waived his privilege to keep the 
tapes secret. To the extent that it exists and 
with respect to matter that it covers, I do 
not see how the privilege can be waived. 
Naturally, if a document or a tape is no 
longer confidential because it has been made 
public, it would be nonsense to claim that It 
is privileged, and nobody would trouble to 
subpoena it either, since it would be avail
able. 

"But nature and reason of the privilege 
are rather to repose in the President and in 
him alone the subjective judgment whether 
to maintain privacy or release information
and which, and how much, and when, and to 
whom. Far from being waived, the privilege. 
it seems to me, is as much exercised when 
information is released as when it is with
held." Bickel, Wretched Tapes (cont.). N.Y. 
Times, August 15, 1973, at 33. 

1.211 This would accord with President Jef
ferson's action in the Burr case, supra note 
82 and accompanying text, and with the fol
lowing colloquy between Judge Wilkey and 
Professor Wright (Counsel for the President) 
at oral argument before this court: 

Judge Wn.KEY. • • • 
You recall, of course, that President Jef

ferson took the document, the Wilkinson 
letter, called for by the subpoena. He then 
deleted from the document those Inatters 
which he felt that needed to be confidential, 
shall we say secrets of State, and then with 
the deleted version sent an affidavit to the 
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Prosecutor for lodging in the court as to 
what in summary, without revealing any 
secrets, the President had deleted and why. 
And then the exerpted [sic] letter was given 
with the affidavit to the court in answer to 
the subpoena. 

President Jefferson never furnished the 
full letter. 

Mr. WRIGHT. That's right. 
Judge WILKEY. Now, why should not the 

President here exercise his privilege in re
gard to the tapes, deleting State secrets in 
the same way, but forwarding everything 
else, in the same way as President Jefferson? 

• • • • 
[L]et's add to that not only State secrets, 

but other matters of confidentiality, which 
neither of the parties concerned nor the 
public have any right to know, that would 
be dangerous to know at this time, in the 
President's own judgment. 

And then why should he not send the rest 
of it for such use as the Prosecutor in [sic] 
the defense and the trial judge may deem 
relevant? 

Mr. WRIGHT. That would seem to me not an 
untenable possibllity. 

Transcript of Proceedings, Sept. 11, 1973, 
at 102-03. 

DISSENTING OPINION OF CIRCUIT JUDGE WILKEY 

WILKEY, Circuit Judge, tUssenting.• • • The 
critical issue on which I part company with 
my five colleagues is, in the shortest terms, 
Who Decides? 

There is no issue as to the existence of 
Executive Branch privilege, and questions as 
to its scope and app1Jica.bll1ty to a given set 
of facts will be relatively easy to determ~e 
once the principal question is settled. The 
basic issue is who decides the scope and ap
plicabllity of the Executive Branch privilege, 
the Judicial Branch or Executive Branch? 

Throughout the Per Curiam this issue &p
pea.rs obfuscated; there is an effort to slide 
away from the square confrontation pro
duced by the Judicial Branch ordering the 
Executive Branch to turn over records of pri
vate conversations in the Chief Executive's 
own office. The reluctance of my colleagues 
is understandable; no court has ever done 
this before. Even the great Chief Justice 
Marshall shd.ed away from making a final or
der to the Chief Executive to produce the 
full text of correspondence, a final order 
which, if it had ever been issued, President 
Jefferson was fully prepared to 1gnore.1 

The Per Curiam here never confronts the 
fundamental Constitutional question of sep
aration of powers, but instead prefers to 
treat the case as if all were involved was 
a weighing and balancing of con.1Mcting pub
lic interests. There are conflicting public in
terests involved, they must be CMefully 
weighed, balanced, and appraised; the Presi
dent says he has done just that. Therefore, 
the most fundamental, necessarily decisive 
issue is, Who Does the weighing and balanc
ing of conflicting public interests? The Dis
trict Judge or the President? The answer to 
this question necessarily involves the Consti
tutional question of separation of powers. 
But the whole line of reasoning, the whole 
line of authorities, relied on by the Per 
Curiam does not deal with the separation of 
powers issue at all. 
I. THE DUAL ORIGIN OF THE PRIVILEGE ASSERTED 

I respectfully subml!t that the errors in the 
Per Curiam's analysis stem from a frequent 
source of confusion, the failure to recognize 
and separate the two origins of the Executive 
Branch privilege: on the one hand, the com
mon sense-common law privilege of confi
dentiality necessary in government adminis
tration, which has been partly codified in 
statutes such as the Freedom of Information 
Act; on tbe other hand, the origin of the 
privilege in the Constitutional principle of 
separation of powers. The answer to the over-

riding issue, Who Decides, and answers to 
all the subsidialry questions hinge upon the 
correct analysis of the ruvture and source of 
the privilege. Historical practice, by the Ju
dll.cta.ry, the Congress, and the Executive, re
flects implicitly the dual origin of the privi
lege of confidentiality asserted at one time 
or another by each Branch. 

To understand the legal principles on 
which the Per Curiam relies, and why they 
cannot be decisive of this case, I propose first 
to discuss the nature of the common sense
common law origin of governmental privi
lege. To understand the legal principles on 
which this case, in my opinion, necessarily 
turns, the remainder of the opinion is de
voted to the Constitutional principle of sep-
81ration of powers as applied to the case at 
bar. 

A. THE COMMON SENSE-COMMON LAW, 

STATUTORY ORIG~ OF PRnnLEGE 

1. Historically 
The oldest source of Executive Branch 

privilege, the common sense-common law 
privilege of confidentiality, existed long 
before the Constitution of 1789, and might 
be deemed an inherent power of any govern
ment. As President Thomas Jefferson wrote 
to George Hay, United Stats Attorney for Vir
ginia, on 17 June 1807: 

"With respect to papers, there is certainly 
a public and a private side to our offices. To 
the former belong grants of land, patents 
for inventions, certain commissions, proc
lamations, and other papers patent in their 
nature. To the other belong mere executive 
proceedings. All nations have found it neces
sary, that for the advantageous conduct of 
their affairs, some of these 'P"OCeedings, at 
least, should remain known to their execu
tive functionary only. He, of course, from 
the nature of the case, must be the sole 
judge of which of them the public interests 
wlll permit publication. 2" 

Historica.lly, apart from and prior to the 
Constitution, the privilege against disclosure 
to the public, the press, or to other co-equal 
branches of the Government arises from the 
undisputed principle that not all public 
business can be transacted completely in the 
open, that public officials are entitled to the 
private advice of their subordinates and to 
confer among themselves freely and frankly, 
without fear of disclosure, otherwise the 
advice received and the exchange of views 
may not be as frank and honest as the public 
good requires. 

"No doubt all of us at times have wished 
that we might have been able to sit in and 
listen to the deliberation of judges in con
ference, to an executive session of a Con
gressional committee or to a Cabinet meet
ing in order to find out the basis for a 
particular action or decision. However, Gov
ernment could not function if it was per
missible to go behind judicial, legislative or 
executive action and to demand a full 
accounting from all subordinates who may 
have been called upon to make a recom
mendation in the matter. Such a process 
would be self-defeating. It is the President, 
not the White House sta1f, the heads of de
partments and agencies, not their sub
ordinates, the judges, not their law clerks, 
and members of Congress, not their execu
tive assistants, who are accountable to the 
people for official public actions within their 
jurisdiction. Thus, whether the advice they 
receive and act on is good or bad there can be 
no shifting of ultimate responsibllity." a 

The Framers of the Constitution itself un
derstood this principle very well. One of the 
first acts of the Constitutional Convention, 
29 May 1787, was to resolve "that nothing 
spoken in the House be printed, or otherwise 
published, or communicated without leave." ' 
In that historic summer in Philadelphia the 

Footnotes at end of article. 

Framers produced "the most wonderful work 
ever struck off at a g1 ven time by the brain 
and purpose of man."~ But at the conclu
sion of their historic labors they thought it 
wise to preserve the confidentiality of exactly 
how they had done it. On 17 September 1787, 
as one of their final acts, they directed that 
all their records on the Convention be turned 
over to George Washington, not only their 
presiding officer but one whose complete dis
cretion and probity had long been estab
lished.o As late as 1831, forty-four years after 
the Convention, Madison thought it was not 
yet appropriate for his Notes to be published.7 

He thought "no Constitution would ever 
have been adopted by the Convention if the 
debates had been public." s 

2. Litigation in which the Government is a 
Party 

Passing from the Constitutional Conven
tion of 1787 to the most recent Supreme 
Court case on this point in 1973, Environ
mental Protection Agency v. Mink,9 the Court 
quoted with approval the earlier statement 
of Mr. Justice Reed, "There is a public policy 
involved in this claim of privilege for this 
advisory opinion-the policy of open, frank 
discussion between subordinate and chief 
concerning administrative action .... "lo 
Mr. Justice Reed .also pointed out that dis
cussions of this kind are regarded as priv
ileged and are "granted by custom or statute 
for the benefit of the public, not of execu
tives who may happen to then hold office." 11 

Observe that Mr. Justice Reed referred to the 
privilege as being "granted by custom or 
statute," and not derived from a Constitu
tional source. This is accurate when we are 
dealing with this age-old, common sense
common law privilege, which has been codi
fied in statutes from time to tlme, the latest 
being the Freedom of Information Act.u 

Judge Robinson of this court, when sitting 
as a District Judge, discussed the source of 
the Executive BMnch privilege in these terms, 
"This privilege, as do all evidentiary privi
leges, effects an adjustment between im
portant but competing interests . . . in 
striking the balance in favor of nondisclo
sure of intra-governmental advisory and de
liberative communications .... " u 

United States v. Reynolds 1' mustra.tes the 
application of this common sense, common 
law privilege to a situation in which the 
sought evidence contadned mllltary secrets. 
It was stated, and has been often quoted, 
that "[j)udicial control over the evidence in 
a case cannot be abdicated to the caprice 
of executive efficers." 15 This language may 
lead to confusion if it is not recognlzed that 
in Reynolds the Supreme Court dealt only 
with this long established (custom or statute, 
according to Mr. Justice Reed) privilege of 
confidentiality in government in the format 
of a Tort Claim Act suit against the Gov
ernment. It specifically did not decide any 
Constitutional claim of Executive discretion 
based on separation of powers.u Though the 
Court contrived a "balancing" or "necessity" 
formula, the Court held that "even the most 
compelling necessity cannot overcome the 
claim of privilege if the Court is ultfma.tely 
satisfied that mllitary secrets are at stake." 11 

It further held that military secrets were at 
stake, and even in camera inspection would 
not be permitted. 

Reynolds, like innumerable other cases in 
which a court has pronounced that it is up 
to the Judiciary to decide the existence and 
applicab111ty of a privilege, represents civil 
litigation, in which either the United States 
or som~ Government agency as a party is op
posed to some private individual or corpora
tion. Cases under the Jencks Act 18 are ex
amples illustrating the same situation in the 
criminal field. In none of these cases has the 
Government ever been required to disclose 
the matter which it desired to retain con
fidential. Whether the action is civil or crim
ina.l, the Government always has had the 
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option of disclosure or dismissing the action 
and retaining the confidentiality of the mate
rial. 

More relevant to the immediate point 
under discussion, in these cases the courts 
did engage in a · balancing of conflicting pub
lic interests, i.e., the public interest in seeing 
justice done between litigants in the court, 
and the public interest in seeing Govern
mental matters of the highest importance 
kept confidential. Observe that in this typical 
litigation situation, in which the court bal
anced conflicting public interests, the ancient 
common sense-common law Government ad
ministrative privilege of confidentiality is all 
that is ever involved. There is no question 
of the principle of separation of powers de
rived from our Constitution, as the Supreme 
Court specifically said in Reynolds. 
3. Individual inquiry of a gove1-nmental offi

cial or agency 
Another example of the sa.me ancient gov

ernmental privilege of confidentiality is in
volved when a private individual or corpora
tion requests. information from a Govern
ment official or agency, and such is denied. 
For many years the Government bureau
cracy engaged in a self-protective exercise 
of claiming "Executive privilege," sometimes 
based on ordinry "housekeeping" statutes,l9 
sometimes invoking the Constitutional prin
ciple of separation of powers, although what 
that could have to do with rejection of a 
request when ordinary members of the pub
lic, not another branch of the Government, 
were seeking information, was never made 
clear. In order to assure the American public 
the necessary access to Governmental infor
mation, and to prohibit the abuse of so-called 
"Executive privilege," the Congress finally 
passed the Freedom of Information Act.20 

In so doing, the Congress itself did the 
balancing in advance between the competing 
public interests represented by the right of 
the people to know how their Government 
conducts its business, and the recognized 
necessity of keeping certain types of infor
mation strictly confidential. The Freedom of 
Information Act contains seven categories of 
documents or information which are exempt 
from disclosure. In other words, the Congress 
has judged that, if the material sought falls 
within one of these seven exemptions, the 
public interest in maintaining confidential
ity outweighs the public interest in the right 
to know Governmental affairs. The first ex
emption deals with secrets of state or na
tional security, the others represent categor
ies perhaps of lesser importance, but all are 
kept confidential, once it is determined the 
material sought falls within one of the seven 
exempt categories. 

If the member of the public does not ac
cept the denial by the Governmental agency, 
he can go to court to seek the information. 
If litigation results in the typical Freedom 
of Information Act case, the court properly 
does not balance the public interest repre
sented on both sides; the court merely de
termines into which category, exempt or non
exempt from dislosure, the material sought 
belongs. Once this is determined, then the 
Congress has already given the answer in 
the Freedom of Information Act itself. lf the 
court determines the material falls outside 
one of the claimed exempt categories, then 
the private individual is granted access. There 
is no Constitutionally derived privilege in
volved at all; the rights are purely statutory, 
a codltl.cation of many categories of informa
tion previously swept Within the vague pen
umbra of "Executive privllege," and many 
known to the common law and to the juris
prudence of other nations in which separa
tion of powers is unknown.n 

4. The first amendment 

I am aware of, and impressed by, the 
strong argument which can be made that 

Footnotes at end of article. 

the Executive (as well as the Congressional 
and Judicial) right to privacy is likewise 
found in the First Amendment, but I re
sist going into it at length here. Certainly 
the Chief Executive's right to lbe fully, frank
ly, and confidentially informed is equal to 
that of any other citizen in the land; his 
need is undeniably greater. To breach his 
privacy would unquestionably have a "ch111-
ing effect" on those who otherwise would 
counsel and confide in the President with 
complete candor and honesty.22 

Legal support for the relevance of the First 
Amendment here is found in such decisions 
as Eastern Railroad Presidents Conference 
v. Noerr Motor Freight, Inc.,2a and NAACP 
v. Alabama.24 In Noerr the Supreme Court 
relied at least in part on the Pirst Amend
ment to legitimatize joint efforts by busi
nessmen to influence legislative or executive 
action, even if designed to injure their com
petitors. 

Rather than consider the First Amend
ment as a separate ground for sustaining 
the Executive's right to privacy, I find it 
easier to say that the First Amendment in 
1789 provided a Constitutional underpinning 
for the long recognized customary Govern
mental privilege of privacy. Such a First 
Amendment right in the Executive would 
apply, as does the ancient common sense
common law privilege now partly codified 
in statute, in the Executive's relations with 
the public and the press, as well as other 
branches of the Government. 

5. The Chief Executive 
In theory, if only the ancient customary 

Governmental confidentiality privilege is in
volved, whether the Chief Executive should 
disclose the information should be decided 
no d11Ierently from the case of any other 
Government official Even though the Presi
dent represents the repository of informa
tion of the highest . confidentiality it would 
be permissible for the courts to talk in terms 
of balancing the public interest of those 
seeking disclosure versus the public interest 
of the President in retaining confidentiality, 
while recognizing that any President's asser
tion of the confidential nature of documents 
or communications must be accorded the 
greatest deference by the courts. 

As a practical matter, as history shows, 
the theory breaks down. Not only is the grist 
of the Presidential mill of a higher quality 
than that processed by the average bureau
crat, but the institutions or individuals dar
ing to confront the Chief Executive directly 
have been of a character and power to in
voke immediately the other source of the 
Chief Executive's privllege, the Constitu
tional doctrine of separation of powers. In 
the only instances in history of which I am 
aware, in which demand for documents was 
made directly upon the President, the de
mand come from one of the other two 
co-equal Branches, the Congress or the Judi
ciary. Beginning with Washington's admin
istration, the Congress has made repeated 
demands on the Chief Executive for docu
ments, demands which have never been ad
judicated by any court employing a balanc
ing test of the public interests involved. The 
trial of Aaron Burr is the only instance 25 in 
which demand by subpoena on the President 
himself was ordered by a court, and this by 
the Chief Justice himself at the behest of 
a former Vice President of the United States, 
then on trial for his life on a charge of trea
son. In other words, the men and issues were 
large. 

We have read and heard eloquent language 
on the unique nature of the American presi
dency from both counsel, who agree as to 
the overriding importance of "preserving the 
integrity of the Executive Office of the Presi
dent." 26 We are cautioned that "[n]o sub
stitute ofi'ers itself for the American presi
dency, either domestically or in the world. 
It wtll be easier to tear down than to build 

back." 21 This argument in itself may be good 
and sufficient reason to sustain the Presi
dent's assertion of privilege in the circum
stances of this case, yet this appears to 
necessitate a Constitutional value judgment 
not specifically made in the Constitution it
self. Further, analytically it may be that such 
argument on the unique nature and supreme 
importance of the presidency in our system 
is but the long established Governmental 
privilege of confidentiality raised to the Nth 
power. 

In summary of the common sense-common 
law privilege of Governmental confidentiality, 
codified in statute as in the Freedom of In
formation Act, the courts do decide whether 
the privilege exists and the courts do decide 
as to its scope and applicability to a given 
state of facts. In so doing, the courts do 
balance one public interest versus another. 
If custom, common law, and statute were 
the only sources of the Chief Executive's 
privilege, he, too, might find his view of the 
public interest overridden by the "balancing" 
of competing public interests done by a 
court. But the President has another source 
of power. 

B. SEPARATION OF POWERS-THE TRIPARTITE 
PRIVILEGE 

1. Judicial versus Executive 
We now turn to the second source of the 

Executive Branch privilege, the principle of 
separation of powers in our Constitution. 
Congressional legislation, e.g., the Freedom 
of Information Act, merely redefined the 
common sense-common law privilege of con
fidentiality in the conduct of Government 
business. It is not unreasonable that the 
Congress should define how much of Govern
mental business can safely be made public. 
But none of this legislation, not even the 
Freedom of Information Act, touches the 
Constitutional basis of Executive Branch 
privilege derived from the principle of separa
tion of powers--nor could it. 

My colleagues in the Per Curiam reject 
separation of powers, and concentrate en
tirely on the common sense-common law, 
statutorily defined source of the priVilege, 
which is part of the story; but this part, as 
is made clear in the Per Curiam opinion and 
in the Briefs of the Special Prosecutor, is 
subject to balancing, weighing, showing of 
need, and in general a comparative evalua
tion of conflicting "public interests" by the 
courts. 

Not so the Executive Branch privilege 
which arises from the principle of the separa
tion of powers among the Legislative, Execu
tive, and Judicial Branches of our Govern
ment. We must recognize that this Consti
tutional privilege, if derived from the separa
tion of powers, as it is, is tripartite. Chief 
Justice Taft was keenly aware of this when 
he wrote: "Montesquieu's view that the 
maintenance of independence as between the 
legislative, the executive and the judicial 
branches, was a security for the people had 
[the Framers'] full approval. ... From this 
devision on principle, the reasonable con
struction of the Constitution must be that 
the branches should be kept separate in all 
cases in which they were not expressly blend
ed, and the Constitution should be expound
ed to blend them no more than it affirma
tively requires. Madison, 1 Annals of con
gress, 497. This rule of construction has been 
confirmed by this Court .... " 211 

Observe that it is the Judicial Branch, ac
cording to District Judge Sirica's opinion, to 
whom the tapes are to be handed over fox 
examination in camera. Likewise, it is the 
grand jury to whom the Special Prosecutor 
wishes to present the tapes with or without 
the intervention of the District Judge. The 
grand jury, as is shown by an analysis devel
oped later, is nothing but an appendage of 
the Judicial Branch, and has always been 
recognized as such. The Supreme Court 
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unanimously expressed the principle appli
cable to this situation: 

"The fundamental necessity of maintain
ing each of the three general departments of 
government entirely free from the control 
or coercive ln.fluence, direct or indirect, of 
either of the others, has often been stressed 
and is hardly open to serious question. So 
much is implied in the very fact of the sep
aration of the powers of these departments 
by the Constitution; and in the rule which 
recognizes their essential co-equality. The 
sound application of a principle that makes 
one master in his own house precludes him 
from imposing his control in the house of 
another who is master there." 29 

I! the Chief Executive can be "coerced" by 
the Judicial Branch into furnishing records 
hitherto throughout our history resting with
in the exclusive control of the Executive 
then the Chief Executive is no longer "maste~ 
in his own house." 

This is not a matter of "coercing" the Ex
ecutive to "obey the law"; there has never 
before in 184 years been any such law that 
the Executive could be compelled by the 
Judiciary to surrender Executive records to 
the Judiciary. This is an assertion of privi
lege by the Executive, not a refusal to obey 
a court's interpretation of the law. This the 
Executive has always done, even when the 
Executive's interpretation of the law was 
different from the court's, e.g., Youngstown 
Sheet & Tube Co. v. Sawyer.ao But also, the 
Executive has always been the one who de
cided whether the Executive Branch privilege 
of confidentiality of its records should be 
asserted, and to what extent, when con
fronted with demand of another Branch for 
such records. 

In the case at bar we have an assertion of 
privilege by the Executive Branch in re
sponse to a demand by the Judicial Branch 
for the records of the Executive Branch. This 
is the first time that this precise situation 
has occurred since the famous trials of 
Aaron Burr,n but whereas this confrontation 
between the Judicial Branch and the Execu
tive Branch is almost unique, the tripartite 
privilege has been asserted innumerable 
times in various alignments of conflict among 
the three Branches. 

2. Legislative versus executive 
The most highly publicized conflicts have 

been, of course, the demands by Congress on 
the Executive for Executive papers and in
formation. The first two examples occurred 
in Washington's administration, the call for 
the papers relative to General St. Clair's mil
itary expedition and later the Jay Treaty.aa 
The historical evidence shows that Wash
ington rejected the demands of Congress 
squarely on the ground of separation of pow
ers. Numerous other examples occurred. Never 
in 184 years, until Senator Ervin's committee 
filed the pending action in Judge Sirica's 
court for these same Watergate tapes, has the 
Congress desired to take the Constitutional 
separation of powers issue to a court for 
adjudication. The reasons are obvious: (1) 
if the Constitutional principle of separation 
of powers was valid and effective as a barrier, 
Congress would lose; (2) acutely aware of 
its own assertions of privilege, even if con
gress won and established that the separation 
of powers was no barrier to a demand of one 
Branch for the papers of another, on a recip
rocal basis Congress would have to abandon 
its equally time-honored practice of refusing 
the demands of the Judicial Branch for its 
papers; and (3) submitting a dispute be
tween two co-equal Branches to the third 
Branch would recognize that the Judiciary 
is "more equal" than the other two. 

To see the relevance of the Congressional 
demands on the Executive to the Judicial 
subpoena on the Executive in the case at 
bar, it is helpful to note that a Legislative 
and Judicial subpoena have precisely the 

Footnotes at end of article. 

same coercive effect on the recipient, and 
both Congress and the courts have independ
ent power to punish for contempt. Under 2 
U.S.C. § 190b(a) standing committees of Con
gress and their subcommittees are authorized 
"to require by subpena or otherwise the at
tendance of such witnesses and the produc
tion of such correspondence, books, papers, 
and documents ... as it deems advisable." as 

Wilful noncompliance with a Congressional 
subpoena constitutes contempt of Congress, a 
misdemeanor.3' In such instances, the Speak
er of the House or President of the Senate 
certifies a statement of the facts to the appro
priate United States Attorney, whose duty 
is to bring the matter before a grand jury.35 
However, these provisions do not impair Con
gress' power to punish for contempt by its 
own action.36 In Jurney v. MacCracken the 
Supreme Court noted "[t]he power to punish 
a private citizen for a past and completed 
act (of contempt] was exerted by Congress 
as early as 1795 [footnote omitted]; and since 
then it has been exercised on several oc
casions." 37 Here the Court was concerned 
"with vindication of the established and es
sential privilege of requiring the production 
of evidence. For this purpose, the power to 
punish for a past contempt is an appropriate 
means." ae 

Years ago a distinguished scholar attempt
ed to visualize how an authoritative determi-· 
nation of the Executive's assertedly Consti
tutional right to privacy might be brought 
about. After pointing out that while "the 
President and the heads of executive de
partments have repeatedly, and sometimes 
brusquely, rejected such congressional de
mands," and Congress had never sought the 
aid of the Attorney General or the courts, 
nor exercised its "power to punish con
tempts without invoking the aid of the 
executive and the judiciary," Professor Jo
seph Bishop concluded: 

"Such an episode ... would furnish the 
courts an admirable occasion to decide the 
precise question of the constitutional au
thority of the executive to withhold the 
desired data. But it is not likely to arise .... 

"It is, however, conceivable that the su
preme Court may yet be called upon to face 
the closely related and logically indistin
guishable question of the executive'a power 
to reject a judicial subpoena. If, in Utigation 
to which the government is not a party, a 
court becomes convinced that a document in 
the possession of the government is relevant, 
and if it somehow manages to satisfy itself 
that that information is unprivileged, . . . 
the courts may yet have to decide the ulti
mate reach of the executive's discretion to 
grant or withhold information." aa 

Professor Bishop's hypothetical of 1957 is 
not precisely with us, but almost. Instead of 
"litigation to which the gpvernment is not 
a party," we have "litigation in which the 
government is on both sides" (the President 
and the Special Prosecutor), which gives us 
the same Constitutional confrontation and 
question foreseen by Profesor Bishop, i.e., 
"the executive's power to reject a judicial 
subpoena." 

The critical points to be understood from 
the hypothetical situation, which Professor 
Bishop foresaw would pose the ultimate 
Constitutional issue, are these: 

(1) The Congressional demand for Execu
tive papers (tapes) is "logically indistin
guishable" from the demand on the Execu
tive by Judicial subpoena, i.e., both test the 
Constitutional separation of powers basis of 
Executive privilege; and 

(2) Both the Congressional and the Judi
cial demands on the Executive are to be dis
tinguished from the false confrontation 
found in innumerable examples of litigation 
(e.g., Reynolds) in which the Government 
(Executive) is a party, because the Execu
tive always has an out (abandon the litiga
tion), and thus is never confronted with a 
true unavoidable demand for the papers 
or information. 

3. Judiclal versus Legislative 
Turning to the other type of repeated con

flict, the Legislative Branch has never ac
ceded to a demand of the Judicial Branch for 
papers in any case without an assertion and 
preservation of Congressional privilege. The 
latest example of Congressional refusal to 
furnish to a court papers relevant to a crim
inal prosecution was in United States v. 
Brewster.40 There the Senate, in accord with 
ancient and invariable precedent, on 4 Octo
ber 1972 resolved: 

"Whereas in the case of the United States 
of America against Daniel B. Brewster, et al. 
(criminal action numbered 1872-69), pend
ing in the United States District Court for 
the District of Columbia, a subpena ad tes
tificandum an~ duces tecum was issued by 
such court addressed to David Minton, staff 
director and counsel of the Committee 

"Resolved, That by the privileges of ·th~ 
Senate of the United States no evidence in 
the possession and under the control of the 
Senate of the United States can, by the man
date of process of ordinary courts of justice 
be taken from such possession or controi 
but by its permission; be it further 

"Resolved, That David Minton ... be au
thorized to appear at the time and place and 
before the coul't named in such subpena, but 
shall not take with him any papers, docu
ments, or evidence on file in his office, under 
his control, or in his possession as staff di
rector and counsel. ... "c. 

The comparison with the case at bar 1s 
striking. Here we have a Judicial subpoena 
duces tecum directed to the Executive for 
documents and tapes. The President has said 
his individual aides who were present at the 
times the tapes were recorded may testify as 
to all matters relevant to any criminality 
which is the subject of the Watergate grand 
jury inquiry, but may not furnish the tapes.u 
In Brewster we had a Judicial subpoena duces 
tecum directed to the Senate for documents. 
The Senate permitted the individual aide to 
testify personally (as did the President) but 
forbade him to produce any of the documents 
(as did the President with regard to the 
tapes). The responses of the President and 
the Senate to the Judicial subpoenas are pre
cisely equal, and equally justified (or un
justified) on the same Constitutional ground 
of separation of powers. 

One further point of comparison: with ref
erence to the Judicial subpoena issued for 
the Senate papers in the criminal prosecu
tion of Senator Brewster, Who Declded. how 
much, if any, of the subpoenaed papers 
would be produced? The United States 
court? Not in Brewster, and not in any case 
for 184 years. The Senate, a Branch of the 
Government co-equal under our Constitu
tion, decided what would be furnished the 
court and what retained as confidential 
precisely as has the Chief Executive in th~ 
case at bar. 

To cite but two of the best known recent 
examples, similar assertions of Legislative 
privilege took place with reference to crim
inal prosecution in United States v. Calley 43 

and United States v. Hoffa." Other similar 
precedents in both Houses are ancient, nu
merous, and established beyond question in 
the Legislative Branch.4ii 

The principle of separation of powers with 
a resulting Judicial privilege, works re~ipro
cally when the demand is made by the Con
gress instead of to the Congress. In 1953 
Mr. Justice Tom Clark refused to respond 
to a subpoena to appear before the House 
Un-American Activities Committee, on the 
ground that the "complete independence of 
the Judiciary is necessary to the proper ad• 
ministration of justice."" 

Senator Stennis once summed up the Con
gressional privilege and its origin very well: 

"We now come face to face and are in direct 
conflict with the established doctrine of 
separation of powers .•.. I know of no case 
where the court has ever made the Senate 
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or the House surrender records from its files, 
or where the Executive has made the Legis
lative Branch surrender records from its 
files-and I do not think either one of them 
could. So the rule works three ways. Each 
is supreme within its field, and each is re
sponsible within its field. •7 " 

4. Who Decides? 
I thus reach the conclusion, differing from 

the majority of my colleagues, that the priv
ilege asserted by the President here derives 
both from the Constitutional principle of 
separation of powers and from the common 
sense-common law, statutory privilege of 
confidentiality of Governmental decision
making, whatever the Branch. The latter 
may be subject to weighing and balancing 
of confiicting public interests, as many of 
the cases have done, but never in a case 
involving the President as a party. But where 
the privilege of the Chief Executive is de
rived from the Constitutional principle of 
separation of powers, it is no more subject 
to weighing and balancing than any other 
Constitutional privilege can be weighed and 
balanced by extraneous third parties. 

Every President, beginning with Washing
ton and Jefferson, has asserted that the 
privilege and the scope and applicability are 
for him alone to decide. This is precisely 
what Congress does when it either grants or 
withholds documents in response to the re
quest of a court for evidence in a criminal 
case. This is what no doubt this court would 
do if confronted with a demand by a Con
gressional committee for any of our internal 
documents. We would weigh and decide and 
assert the privilege as we saw it, not as a 
Congressional committee would see it. We 
would do so on the Constitutional ground 
of separation of powers. And this is what the 
President has done here. 

We all know that when a Constitutional 
privilege under the Fifth Amendment is 
asserted by the humblest individual, the 
court does not weigh and balance the public 
interest in having the individual's testimony. 
All the court can do is make a preliminary 
inquiry as to a prima facie justification for 
the individual to decide whether he will 
the assertion of the privilege. It is up to 
assert the privilege. Other privileges, such as 
husband-wife, lawyer-client, priest-peni
tent, when recognized by the law, come into 
being on a showing that the relationship 
exists. There is no weighing of the public 
interest in having the testimony compared 
to the public interest in the particular in
dividual maintaining his privileged com
munication or document. Nor does the court 
invite the holder of the privilege to disclose 
the privileged information in camera so that 
the court may weigh the "confiicting pub
lic interests" involved in disclosure or con
fidentiality. Even to hint at such a procedure 
in regard to these privileges is to demon
strate the inherent incongruity of positing 
the existence of the privilege and yet assert
ing that someone other than the holder of 
the privilege will decide by a balancing of 
interests test whether it can be exercised. 

Nor is logical analysis advanced by a parade 
of examples in which the public interest in 
disclosure is heavily exaggerated. Of course 
one can imagine .innumerable instances in 
which a court, Congress, or the Executive, 
ought to disclose he documents in the public 
interest, and probably would. The more ex
aggerated the example, the more certain it 
is that a court would decide to disclose to 
the Attorney General or a Congressional com
mittee, or the Executive would decide to dis
close to a court or Congressional committee, 
internal documents which otherwise would 
be kept confidential. But the more certain 
it is that the holder of the documents-the 
holder of the privilege--will decide to dis
close does not alter the fact that it is the 
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holder of the Constitutional privilege Who 
Decides. 

In conclusion, I find the suggested proce
dure by the Per Curiam (supra at 37-40) a 
very logical exercise in determining what 
evidence should be made available. But going 
back to the fundamental question of Who 
Decides, this procedure is one which might 
be gone through by the President, but not 
by the Judicial Branch. If the Constitutional 
privilege has been asserted, then no court 
has the right to determine what the Presi
dent wm or will not produce. 

The Per Curiam completely ignores the 
Constitutional principle of separation of 
powers as the source of the President's privi
lege asserted here. The Per Curiam treats the 
privilege as being solely derived from the age
old common sense-common law recognition 
that Government business cannot be con
ducted without some degree of confiden
tiality, and therefore the Judiciary should 
"weigh" and "balance" the degree of con
fidentiality permitted in light of "confiicting 
public interests" in that confidentiality com
pared to disclosure, just as if the Execut ive 
were engaged in litigation wit h another party 
and could be compelled to disclose on pain 
of losing the litigaton if the court's view 
of the public interest were not accepted by 
the Executive. But this is no such case, and 
everything else in the Per Curiam opinion 
logically hinges on the validity of this anal
ysis. But neither we nor any other court can 
so easily discard the Constitution, including 
the tripartite privilege universally derived 
from that principle of separation of powers. 
II. DEVELOPMENT OF THE TRIPARTITE PRIVILEGE 

WITH REFERENCE TO EXECUTIVE DOCUMENTS 

A. The Legislative Decision of 1789 
In 1789 the First Congress faced the issue 

of the proper relationship between the Ex
ecutive and the Legislature. Specifically, the 
Congress considered the questions of who 
should have custody of Executive papers and 
who should have power of removal of Execu
tive officers subordinate to the President. 
The First Congress' deliberation on these 
matters is especially significant because many 
members of the Congress had also actively 
participated in the drafting of the Constitu
tion.~.~~ 

The background for the Legislative de
cision of 1789 lay in the earlier decision of the 
Continental Congress to establish a Depart
ment of Foreign Affairs. The Continental 
Congress passed a resolution providing that 
the Foreign Affairs department would be 
headed by an officer appointed by the Con
gress, who would hold office "during the 
pleasure of Congress." •o The resolution fur
ther required that the officer take custody 
of the books, records, and papers relating 
to his department, and that any member of 
Congress should have access to any of these 
papers.oo Thus, the Department of FOreign Af
fairs as envisioned by the Continental Con
gress was under the control of the Congress.61 

After the enactment of the Constitution, 
the First Congress considered the proper po
sition of the Department of Foreign Affairs 
and its Secretary. The Act finally passed by 
the Congress changed the status of the Secre
tary and his department significantly. The 
Act specifically made the department an 
Executive department, and the Secretary 
subject to the direction of the President.Ga 
The secretary was to take charge and custody 
of all papers relating to the department, ex
cept that "whenever the [Secretary] shall be 
removed from office by the President of t he 
United States, or in any other case of va
cancy," 58 the Chief Clerk, appointed by the 
Secretary, was to take custody. Nothing was 
said in the Act concerning either the Con
gress' right to access to the papers, nor the 
Congress' right to determine removal of the 
Secretary. 

The omission of the provision granting 
the Continental Congress access to the papers 

of the department is a glaring omission with 
no illumination provided by the debate in 
the First Congress. The reports of the debates 
do not indicate that the question was even 
discussed.M This omission is explained only 
by the fact that the Department was to be 
an arm of the Executive, unlike the predeces
sor department which was an arm of the Con
tinental Congress, an explanation which is 
not only inherently persuasive, but demon
strated by the rationale in the debate and 
action on the allied removal provision. The 
omission could not have been other than 
a conscious one, as many members of the 
First Congress had participated in the Con
tinental Congress.M 

On the other hand, however, there was 
st renuous controversy and debate in the First 
Congress over the question of removal of 
the Secretary. The first draft of the bill before 
the House, as proposed by James Madison. 
had provided specifically that the Secretary 
was to "be appointed by the President, by 
and with the advice and consent of the Sen
ate; and to be removable from office by the 
President," 56 During more than a month's 
discussion,57 the House considered various 
aspects of removal of the Secretary, includ
ing the question of how the removal power 
fit within the Constitutional division into 
three governmental branches. 

Some members of the House feared that 
the original wording in the Madison b111 sug
gested that the legislature was granting to 
the President the power of removal, and that 
this power might be taken from the Presi
dent by a later Congress.58 These men felt 
that the Constitution had already provided 
the President the power to remove his sub
ordinates, and no statute was necessary. Con
sequently Mr. Benson of the House suggest
ed an amendment to the bill to delete the 
clause "to be removable by the President•• 
and to put that phrase in a position in the 
bill where it would not appear as a legisla
tive grant but merely a statement of legis
lative construction of the Constitution.59 

After lengthy debate, Mr. Benson moved 
to insert the clause concerning removal in 
the description of the duties of the clerk, 
where it now appears. Madison, who had 
been persuaded by the wisdom of Benson's 
suggestions, seconded the motion, and it 
carried by a vote of 30 to 18.oo Subsequently 
the House voted on the second part of Ben
son's motion, to delete the clause concerning 
removal which appeared in the first section 
of the bill. This, too, was supported by Madi
son, who felt that Congress did not have 
power to grant the removal power to the 
President.61 The amendment passed, 31 to 19.aa 
The full bill later passed in the House and 
was sent to the Senate. 

Chief Justice Taft believed that James 
Madison's "arguments in support of the 
President's Constitutional power of removal 
independently of Congressional provision. 
and without the consent of the Senate, were 
masterly, and he carried the House:• ~~a 
Among those voting with Madison in support 
of the final bill were Carroll, Clymer, Fitzsim
ons, and Gilman; of the opposite view were 
Gerry and Sherman; all had been in the Con
stitutional Convention two years before.&~. 

Since the bill enacted at the same session 
establishing the Department of the Treasury 
contained somewhat different language, it is 
llluminating to see how that came about. 
The original bill contained a clause making 
it the duty of the Secretary "to digest and 
report plans for the improvement and man
agement of the revenue .... "eo This had 
been drafted by Hamilton, the Secretary
designate in the Washington administration. 
as a device to establish his liaison and infiu
ence with the Congressional branch. Hamil
ton's motives did not go long undetected. 
Significantly, the revulsion of and opposition 
1n the House was based on the Constitutional 
principle of separation of powers. A motion 
was made to strike the offending words. on 
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the ground "that to permit the secretary to 
go further than to prepare estimates would 
be a dangerous innovation on the constitu
tional privilege of that house." 66 It was noted 
that "the authority contained in the bill to 
prepare and report plans would create an in
terference of the executive with the legisla
tive powers, and would abridge the partic
ular privilege of that house to originate all 
bills for raising a revenue."m Madison ob
served that "the words of the bill were pre
cisely those used by the former [continental] 
congress on two occasions." o9 

This was not to be acceptable here, for 
the First Congress realized it was structur
ing a government in accordance with a new 
constitutional principle, the separation of 
powers, and the members were resolved to 
be faithful to that hitherto untried principle. 
Finally, in this debate· on the Treasury, an 
amendment wa.s adopted. The word "pre
pare" was substituted for "report" in order 
that "[t]he secretary would then only report 
his plans 1f requested by the house." 69 Thus 
was the Constitutional principle of separa
tion of powers scrupulously adhered to by 
the First Congress. 

It is significant that the bill establishing 
the War Department 70 was on the Foreign 
Affairs Department model, not that of the 
Treasury. The same held true of other sub
sequent established departments. The Treas
ury statute remained unique in its specific 
reference to the Secretary's duty "to make 
report ... as he may be required"; this 1.:S in 
part explainable perhaps by the House's 
Constitutional duty to originate revenue 
bills (although the statute refers to "either 
branch"), but certainly because the draft 
statute originated with Hamilton, who put in 
the clause for his own purposes, only to see 
it modified (but not eliminated) in a 
manner to reflect the House's preoccupa
tion with the principle of separation of 
powers. 

The Legislative decision of 1789, in estab
lishing the Departments of Foreign Affairs 
(State), Treasury, and War, made by the 
First Congress, guided by the men 'Vho had 
drafted the Constitution only two years 
before, vividly demonstrates their under
standing of separation of powers as estab
lished by the Constituion.71 

B. Congressional demands for executive 
papers 

Throughout this nation's 184-year Con
stitutional history, Congress and the Execu
tive have succeeded in avoiding any near
fatal confrontation over attempts by Con
gress to procure documents in the Execu
tive's possession. In recognition of the 
delicate balance created by the doctrine of 
separation of powers the two Branches have 
generally succeeded in fashioning a modus 
vivendi through mutual deference and co
operation. Thus, when a Congressional com
mittee calls on an Executive offi.cial to 
produce documents or other needed ma
terial, "the call is usually qualified by the 
softening phrase 'if the public interest 
permits.'" '1ll Similarly, as one commentator 
observed: 

"It is obvious that in a large majority of 
cases it is greatly to the advantage of the 
executive to cooperate with Congress, and 
1n a large majority of cases it does so. Con
gressional control over appropriations and 
legislation is an excellent gu.arantee that 
the executive wlll not lightly reject a con
gressional request for information, for it is 
well aware that such a rejection increases 
the chance of getting either no legislation 
or undesired legislation." 73 

In certain instances, however, the Chief 
Executive has asserted a privilege to with
hold information from Congress, and such 
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assertions have often been grounded on a 
Constitutional separation of powers rationale. 
When made, the Executive assertion of 
privilege has always prevailed." 

Historically, the first time Congress at
tempted to probe into documents under the 
Executive's custody was in March 1792, when 
the House of Representatives passed a reso
lution providing: 

"Reoolved, That a committee be appointed 
to inquire into the causes of the failure of 
the late expedition under Major General St. 
Clair; and that the said committee be em
powered to call for such persons, papers and 
records, as may be necessary to assist their 
inquiries." 7" 

When the committee asked President Wash
ington for the papers relevant to General St. 
Clair's campaign, the President called a meet
ing of his Cabinet. Washington reasoned that 
since the committee's request was the first 
of its kind, his response would set a precedent 
and therefore should be well considered. 
Secretary of State Jefferson, Treasury Secre
tary Hamilton, Secretary of War Knox, and 
Attorney General Randolph attended the 
meeting. The unanimous conclusion reached 
by Washington and his Cabinet was, as de
scribed by Jefferson: 

"First, that the House was an inquest, 
and therefore might institute inquiries. Sec
ond, that it might call for papers generally. 
Third, that the Executive ought to com
municate such papers as the public good 
would permit, and ought to refuse those, the 
disclosure of which would injure the public: 
consequently were to exercise a discretion. 
Fourth, that neither the committee nor 
House had a right to call on the Head of a 
Department, who and whose papers were 
under the President alone, but that the com
mittee should instruct their chairman to 
move the House to address the President.76 

The Washington administration thus ex
pressed the view that it is in the President's 
discretion to determine whether disclosure 
of Executive documents would be consistent 
with the public interest. 

In 1796 the House made its second attempt 
to procure documents from the Washington 
administration when it passed a resolution 
asking the President to give the House a 
copy of papers and correspondence pertaining 
to the negotiation of the Jay Treaty with 
Great Britain. The House contended that it 
could not appropriate funds to implement 
the treaty until it was allowed access to 
the papers that it sought. On 30 March 1796 
President Washington responded in part as 
follows: 

"As therefore it is perfectly clear to my 
understanding that the assent of the house 
of representatives is not necessary to the 
validity of a treaty; ... and as it is essen
tial to the administration of the government 
that the boundaries fixed by the constitution 
between the different departments should be 
preserved; a just regard to the constitution, 
and to the duty of my offi.ce, under all the 
circumstances of this case, forbid a com
pliance with your request." 77 

Clearly, the President was asserting a Con
stitutional basis for withholding evidence 
from Congress. 

President Jackson forecfully claimed Ex
ecutive privilege in 1835 when the Senate re
quested that he hand over copies of the alle
gations that resulted in the discharge of 
Gideon Fitz from the offi.ce of Surveyor-Gen
eral. The President refused to furnish the 
information requested on the ground that it 
related to subjects exclusively committed to 
the Executive Branch. The President's mes
sage to the Senate referred to similar re
quests in the past, all of which he regarded 
as unconstitutional: 

"Their continued repetition imposes on me, 
as the representative and trustee of the 
American people, the painful but imperious 
duty of resisting to the utmost any further 

encroachment on the rights of the Execu
tive." ;s 

During the administration of President 
Tyler, the House directed the Secretary of 
War to disclose to the House reports made to 
the Department of War by Lieutenant 
Colonel Hitchcock regarding the affairs of the 
Cherokee Indians and alleged frauds that he 
had been commissioned to investigate. In a 
message dated 31 January 1843 President 
Tyler refused to turn over much of the re
quested information, with the following ob
servations which bear a particular relevance 
to the case at bar: 
"The injunction of the Constitution that 
the President 'shall take care that the laws 
be faithfully executed,' necessarily confers an 
authority, commensurate with the obligation 
imposed, to inquire into the manner in which 
all public agents perform the duties assigned 
to them by law. To be effective, these in
quiries must often be confidential. They may 
result in the collection of truth or of false
hood; or they may be incomplete, and may 
require further prosecution. To maintain 
that the President can exercise no discretion 
after the time in which the matters thus 
collected shall be promulgated, or in respect 
to the character of the information obtained, 
would deprive him at once of the means of 
performing one of the most salutary duties 
of his office. An inquiry might be arrested at 
its first stage, and the offi.cers whose conduct 
demanded investigation may be enabled to 
elude or defeat it. To require from the Execu
tive the transfer of this discretion to a co
ordinate branch of the Government 1s 
equivalent to the denial of its possession by 
him and would render him dependent upon 
that branch in the performance of a duty 
purely executive." n 

The President further stated that "[t]he 
praotice of the Government since its founda
tion has sanctioned the principle that there 
must necessarily be a discretionary authority 
in reference to the nature of the information 
called for by either House of Congress," so and 
showed through historical precedent that 
that authority had always been exercised by 
the President. So again separation of powers 
was invoked as a barrier to disclosure of 
documents in the custody of the Executive. 

President Cleveland delivered a famous 
message to the Senate on 1 March 1886 in 
which he responded to frequent Senate de
mands for papers from heads of Executive 
departments which had been created by Con
gress. He stated: 

"The requests and demands which by the 
score have for nearly three months been pre
sented to the different departments of the 
Government, whatever may be their form, 
have but one complexion. They assume the 
right of the Senate to sit in judgment upon 
the exercise of my exclusive discretion and 
Executive function, for which I am solely 
responsible to the people from whom I have 
so lately received the sacred trust of office. 
My oath to support and defend the Con
stitution, my duty to the people who have 
chosen me to execute the powers of their 
great offi.ce and not relinquish them, and 
my duty to the chief magistracy which I 
must preserve unimpaired in all its dignity 
and vigor, compel me to refuse compliance 
with these demands.81 " 

In 1909 the Senate attempted to obtain 
from Theodore Roosevelt's Attorney Gen
eral papers relating to the administration's 
decision not to proceed against United States 
Steel Corporation for its absorption of Ten
nessee Valley Coal & Iron Company. In a 
message to Congress on 6 January 1909, Pres
ident Roosevelt described his response to the 
Senate's demands and cited his reasons there
for: 

"I have thus given to the Senate all the 
information in the possession of the execu
tive department which appears to me to 
be material or relevant, on the sub-
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ject of the resolution. I feel bound, how
ever, to add that I have instructed the At
torney General not to respond to that por
tion of the resolution which calls for a state
ment of his reasons for nonaction. I have 
done so because I do not conceive it to be 
within the authority of the Senate to give 
directions of this character to the head of an 
executive department, or to demand from 
him reasons for his action. Heads of the 
executive departments are subject 'to the 
Constitution, and to the laws passed by the 
Congress in pursuance of the Constitution, 
and to the directions of the President of the 
United States, but to no other direction 
whatever.s:~ 

On 20 January 1944, FBI Director J. Edgar 
Hoover appeared in answer to a subpoena 
before the House Select Committee to In
vestigate the Federal Communications Com
mission. Mr. Hoover was asked to produce a 
copy of the directive to him from the Pres
ident ordering him not to testify before the 
committee with respect to certain matters. 
Hoover refused, for reasons stated in a letter 
from the Attorney General to the chairman 
of the committee: 

"It is my view that as a matter of law and 
of long-established, constitutional practice, 
communications between the President and 
the Attorney General are confidential and 
privileged and not subject to inquiry by a 
committee of one of the Houses of Congress. 
In this instance, it seems to me that the priv
ilege should not be waived; to do so would 
be to establish an unfortunate precedent, 
inconsistent with the position taken by 
my predecessors." sa 

Another forceful assertion of a Constitu
tionally-based Executive privilege occurred 
in 1954 during the McCarthy subcommittee 
probe into the affairs of the Army. In a let
ter dated 17 May 1954 President Eisenhower 
instructed the Secretary of Defense to forbid 
Department of Defense employees to testify 
or produce documents regarding internal 
consultations or communications within the 
Department. The President cited as reasons 
for his directive the following: 

"[I]t is essential to the successful working 
of our system that the persons entrusted 
with power in any one of the three great 
branches of Government shall not encroach 
upon the authority confided to the others. 
The ultimate responsibility for the conduct 
of the executive branch rests with the Presi
dent. 

"Within this constitutional framework 
each branch should cooperate fully with 
each other for the common good. However, 
throughout our history the President has 
withheld information whenever h~ found 
that what was sought was confidential or its 
disclosure would be incompatible with the 
public interest or jeopardizing the safety 
of the Nation." u 

As this survey demonstrates, history 
abounds of instances in which a Presidential 
claim, that the Constitutional system gives 
the President discretion to withhold docu
ments from Congress, has prevailed against 
Congressional demands for Executive papers. 
These 184 years of Constitutional practice 
in the context of Congressional-Presidential 
relations cannot be ignored when, as in this 
case, the Judiciary confronts the President 
with a demand for documents "logically in
distinguishable" 115 from a Congressional de
mand in the Constitutional issue raised. 
C. JucLiciaZ DemancLs for Executive Papers

the Trials of Aaron Burr 
Congressional demands for Executive pa

pers are as numerous as autumn leaves, and 
frequently fall due to a frost between the 
two ends of Pennsylvania Avenue. In con
trast, Judicial demands for Executive docu
ments can be summarized in the drama and 
legal intricacies of one cause celebre, the 
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two trials of Aaron Burr in 1807, the major 
historical example of the issuance by a fed
eral court of a subpoena cLuces tecum direct
ing the President to produce documents.86 

Although the United States Circuit Court 
for Virginia, per Chief Justice Marshall,87 

issued the subpoena cLuces tecum to Presi
dent Jefferson, the court never directly de
cided the question of the scope of the Presi
dent's asserted privilege to withhold docu
ments or portions thereof, nor did it deter
mine who should decide the scope of the 
privilege.88 

In the first trial on the charge of treason, 
the defendant Burr requested the aid of the 
court in obtaining a letter written by Gen
eral Wilkinson to President Jetferson on 21 
October 1806, the President's response to the 
letter, and supporting documents.89 The Wil
kinson letter, Burr alleged in an affidavit,90 

would be of great importance in his proof of 
his innocence, for Wilkinson was an essen
tial witness against him.91 "Great impor
tance" was hardly an over-statement of 
Burr's need for the letter; it had been men
tioned in President Jefferson's message to 
Congress on the horrendous conspiracy, it 
probably formed the foundation of the 
Executive's charges against Burr, and Jef
ferson's message to Congress summed up his 
opinion-Burr's "guilt is placed beyond 
question." 82 

The United States Attorney, however, con
tended that it would be improper to require 
the President to produce the letter, that the 
letter was a private, confidential communica
tion, and that it might contain vital state 
secrets.93 This contention reflected the views 
of President Jetferson, who forcefully wrote 
United States Attorney Hay on 12 June 1807 
that 

"Reserving the necessary right of the Pres
icLent of the U.S. to cLecide, incLepencLently of 
all other authority, what papers, coming to 
him as President the public interests permit 
to be communicated, & to whom, I assure you 
of my readiness under that restriction, vol
untarily to furnish on all occasions, what
ever the purposes of justice may require ... 
I ... devolve on you the exercise of that dis
cretion which it would be my right & duty 
to exercise, by withholding the communica
tion of any parts of the letter which are not 
directly material for the purposes of jus
tice."~ 

The accused, however, argued that a sub
poena should issue notwithstanding the pos
sibUity of confidential communications not 
relating to the case or state secrets, but sug
gested that the President might point out 
the confidential passages, which need not be 
read in open court.915 

After consideration of these arguments, 
Marshall held that a subpoena cLuces tecum 
could issue to the President. He reasoned that 
an accused has a right to the compulsory 
process of the court, notwithstanding the 
position of the person to whom the subpoena 
was directed, so long as the document or pa
per itself was proper for production. Chief 
Justice Marshall wrote, 

"The propriety of introducing any paper 
into a case, as testimony, must depend on 
the character of the paper, not on the char
acter of the person who holds it." 90 

and further stated that any exception to this 
rule of general obligation to compulsory proc
ess must be sought in the law of evidence.117 

Marshall thus seemed to rely on the eviden
tiary nature of the asserted privilege, and did 
not refer to a possible Constitutional basis. 

Thus, considering the question on cus
tomary rules of evidence. Marshall found no 
exception therein for the President, "The 
court [could] perceive no legal objection 
to issuing a subpoena duces tecum to any 
person whatever, provided the case be such as 
to justify the process, .. although he care
fully distinguished the issuance of a sub
poena from the subsequent step of com-

pelling compliance with the subpoena (a 
distinction made validly in the case at bar): 

"Whatever ditference may exist with re
spect to the power to compel the same obed
ience to the process. as if it had been directed 
to a private citizen, there exists no ditference 
with respect to the right to obtain it." 116 

The court anticipated that objections of 
the President to compliance with the sub
poena could and should be shown on the re
turn of the subpoena, but should not be 
taken into account in the decision to issue 
the subpoena.ue 

Marshall admittedly was troubled by the 
possibility that the letter might contain 
"matter which ought not be disclosed." 100 He 
acknowledged that this was a "delicate ques
tion," but stated that 

"At the present it need only be said that 
the question does not occur at this time. 
There is certainly nothing before the court 
which shows that the letter in question con
tains any matter the disclosure of which 
would endanger the public safety. If it does 
contain such matter, the fact may appear 
before the disclosure is made. If it does 
contain any matter which it would be im
prudent to disclose, such matter, if it be not 
immediately and essentially applicable to 
the point, will, of course, be suppressed .... 
Everything of this kind, however, will have 
its due consideration on the return of the 
subpena." 101 

Later in the opinion the court reiter
ated this point, with respect to the written 
response of the President to the Wilkinson 
letter.102 

The court noted that it had great respect 
for the President. Yet it felt that the repu
tation of the court would be tarnished if it 
refused to aid an accused in procuring 
papers which he deemed essential for hiS 
defense.103 

President Jetferson attacked this de
cision as violating the Constitutional prin
ciple of independence of the Branches of 
Government, a point to which Marshall no
where directly adverted at any time in his 
opinions in the Burr trials.104. In a letter to 
Hay on 20 June 1807 Jefferson wrote, 

"The leading principle of our Constitution 
is the indepedence of the Legislature, execu
tive and judiciary of each other, and none 
are more jealous of this than the judiciary. 
But would the executive be independent of 
the judiciary, if he were subject to the com
mands of the latter, & to imprisonment for 
disobedience .... ?" 100 

It is highly significant that President 
Jefferson, himself a lawyer with more formal 
legal training than Marshall,104 had, at the 
very outset of the matter, gone to the very 
root of the Constitutional question from the 
point of view of the Executive. Anticipating 
that at some point in the great drama, tak
ing place in the Richmond courtroom ninety 
miles to the south of the White House, there 
would be a confrontation between the Ex
ecutive and Judicial powers, on 2 June 1807 
Jetferson had written to Hay: 

"The Constitution intended that the three 
great branches of the government should be 
co-ordinate, and independent of each 
other." :10'7 

When notified of the issuance of the sub
poena, Jetferson on 12 June immediately re
plied: "Sir,-Your letter of the 9th is this 
moment received. Reserving the necessary 
right of the President of the U.S. to decide, 
independently of all other authority, what 
papers, coming to him as President, the pub
lic interests permit to be communicated, & 
to whom, .. _.. (As quoted at p. 43, supra.) 
The acquittal of Burr for treason came many 
weeks later, but the battle over the subpoena 
was to go on. 

In the second part of the Burr litigation, 
when Burr was on trial for a misdemeanor 
(beginning a military expedition against the 
terriltory of Spain), the Burr request for the 
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Wilkinson letter of 21 October 1806 again 
drew the attention of the court.toB In the 
course of argument Burr referred to the let
ter and noted that it had not yet been pro
duced.109 The U.S. District Attorney Hay in
dicated that he could produce a copy of the 
letter, but not the original.110 The court, per 
Justice Marshall, then stated that a copy 
would not be admissible unless the loss of 
the original were proved.111 

During later argument the same day, 3 Sep
tember 1807, Burr made a new request, for 
a letter from General Wilkinson to President 
Jefferson written on 12 November 1806, which 
he also felt was material to his defense.112 

Hay then proposed to produce the 12 Novem
ber letter and let the clerk of the court in 
confidence copy those parts of the letters 
which were relevant and which could be 
made public. Burr's counsel, however, de
manded the whole of the letters. Hay next 
suggested that Burr's counsel should examine 
the letters; Hay would rely on their integrity 
not to disclose confidential passages, and if 
any disagreement arose, Hay would let the 
court decide.113 Burr's counsel refused to in
spect anything which Burr himself could not 
inspect. 

Hay finally responded to the Burr demands 
by asserting the ultimate position that the 
President had kept for himself the power 
to decide what portions of the letter should 
be made public, but that he wished to make 
all but the most confidential sections pub
lic,m as the President had specifically stated 
in his letters to Hay,llll President Jefferson 
maintained that he found the source of his 
powers in both the common practice of all 
nations' executives and in the Constitu
tion.116 

While Jefferson had been willing earlier to 
comply substantially with the subpoena,117 

he now felt that Burr had converted the 
trial into a contest between the Executive 
and the Judiciary. He was disappointed that 
Justice Marshall had allowed this, but he 
hoped that Marshall would not press on with 
the confiict. If Marshall did continue, how
ever, Jefferson noted that the powers given 
the Executive by the Constitution would 
enable him to prevail.118 Jefferson was de
termined to resist the execution of the proc
ess and was willing to use force if necessary, 
although he hoped that Marshall would not 
push the issue to a head. 

On 4 September 1807 Burr again demanded 
the letters of General Wilkinson written to 
President Jefferson on 21 October and on 
12 November 1806. Burr stated in court that 
the President was in contempt for failure 
to comply with the subpoena issued for the 
21 October letter, but he hoped that the 
President would produce the letters without 
the necessity of resorting to contempt pro
ceedings.119 Burr indicated he might accept a 
copy of the 21 October letter, the original 
of which had apparently been mislaid, but 
only if the copy were properly authenti
cated.120 

After lengthy debate, the court issued a 
second subpoena duces tecum, to the United 
States Attorney, which was returned with a 
copy of the 12 November 1806 letter, the copy 
excepting the parts not material or relevant 
in Hay's opinion. Hay indicated that this 
power of selection of the passages to be made 
public had been delegated to him by the 
President.l21 However, the United States At
torney was willing to submit the original 
letter to the court so that it could test the 
accuracy of his opinion, and he also certified 
that the deleted parts contained opinions 
about certain persons which would not be ad
missible in court.122 Burr still was not satis
fied, and the court apparently would be re
quired to resolve the issue. 

Chief Justice Marshall recognized that 
while the President was subject to the gen
eral rule requiring compliance with a sub-
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poena, nevertheless the President may have 
"sufficient motives for declining to produce 
a particular paper, and those motives may 
be such as to restrain the court from en
forcing its production." 123 He continued by 
stating that 

"The occasion for demanding it ought, in 
such a case, to be very strong, and to be 
fully shown to the court before its produc
tion could be insisted on. I admit, that in 
such a case, much reliance must be placed 
on the declaration of the president; and I do 
think that a privilege does exist to with
hold private letters of a certain descrip
tion."124. 

This expression of acknowledgement of 
some kind of Executive privilege for con
fidential communications, made by Mar
shall on September 1807, is reminiscent of 
Marshall's statement four years earlier in 
Marbury v. Madison, that Attorney General 
Lincoln need not disclose anything which 
had been communicated to him in con
fidence.125 

Marshall was troubled, however, by the 
possibllity of denying the accused informa
tion which might be of aid in his defense. 
He indicated that the court would give great 
deference to the reasons of the President for 
withholding the information, and would re
quire the accused to show that the material 
was essential to the defense.lll6 Here, how
ever, it had been Hay, rather than the Pres
ident, who had decided which specific pas
sages should be withheld. This gave Marshall 
still another opportunity to avoid the direct 
Constitutional clash: 

"Had the president, when he transmitted 
it, subjected it to certain restrictions, and 
stated that in his judgment the public inter
est required certain parts of it to be kept 
secret, and had accordingly made a reserva
tion of them, all proper respect would have 
been paW to it; but he has made no such 
reservation. . . . In regard to the secrecy 
of these parts which it is stated are 1m
proper to give out to the world, the court 
will take any order that may be necessary. I 
do not think that the accused ought to be 
prohibited from seeing the letter; but, if it 
should be thought proper, I will order that 
no copy of it be taken for public exhibition, 
and that no use shall be made of it but what 
is necessarily attached to the case." 127 

The great Chief Justice had finessed the 
issue. 

Hay immecUately sought instructions from 
the President, and on 9 September he pre
sented the court with "a certificate from the 
President, annexed to a copy of General 
Wilkinson's letter, excepting such parts as he 
deemed he ought not permit to be made 
public." us The President's certificate, d&ted 
7 September 1807, noted that 

"On re-examination of a letter of Nov. 12, 
1806, from Genl. Wilkinson to myself, ... I 
find in it some passages entirely confidential, 
given for my information in the discharge of 
my executive functions, and which my duties 
& the public interest forbid me to make pub
lic. I have therefore given above a correct 
copy of all those parts which I ought to per
mit to be made public. Those not communi
cated are in nowise material for the purposes 
of justice on the charges of treason or mis
demeanor depending against Aaron Burr; 
they are on subjects irrelevant to any issues 
which can arise out of those charges, & could 
contribute nothing towards his acquittal or 
conviction." UD 

The trial proceeded, and Burr was found by 
the jury to be not guilty.uo The full Wilkin
son to Jefferson letter of 12 November 1806 
was never produced. 

My colleagues "think the Burr case makes 
clear that application of Executive prlvllege 
depends on a weighing of the public interest 
protected by the privilege against the public 
interests that would be served by cUsclosure 
1n a particular case." (Per Curiam, supra at 
28.) Not so, not by a long shot, not by the 

difference between a United States Atto.-ney 
and a President. 

Marshall might have been willing to pit the 
Judiciary versus the Executive by a final 
order to produce the whole letter or else, 
when only the excerpted letter was furnished 
and the deletions were done by the judgment 
of the U.S. Attorney. But when the President 
himself later came forth with his excerpted 
version and certificate as to what had been 
deleted and why, Marshall said nothing and 
he cUd nothing. 

The fulll2 November letter was never pro
duced; the 21 October letter was never pro
duced in the first trial for treason, and there 
is no record that even a copy was produced 
1n the second trial for misdemeanor. 

If we go on what was actually done, the 
Burr trials prove that final "weighing of the 
public interest" is done by the Chief Execu
tive. If we go on what was said by Marshall, 
the Burr trials leave the ultimate issue of 
Who finally decides the public interest com
pletely undecided, for Marshall never fa.cecl 
up, even verbally, to a confrontation with the 
President himself with the issue drawn on 
the question of separation of powers.l31 

These two great Constitutional and poUt
leal antagonists--Marshall and Jefferson, 
Chief Justice and President-had circled 
each other warily, each maintaining his posi
tion, each, out of respect for the other and 
for the delicate fabric of the Constitution, 
not forcing the ultimate issue. Who should 
decide the scope and applicabillty of the 
Chief Executive's privilege? The Burr trials 
give no definite answer. Who did decide the 
Chief Executive's privilege? The portions of 
the letter determined by the President to be 
confidential remained confidential; the full 
letter was never produced to the court. 
III. Relationship of the Grand Jury to the 

Judiciary and to the Executive 
In my view, the case at bar presents the 

same conflict between the Judiciary and the 
Executive which faced Chief Justice Mar
shall in the Burr trials. I would decide the 
question the same way Marshall actually 
left it; my colleagues would decide the ques
tion by asserting a Judicial supremacy over 
the Chief Executive, which Marshall may 
have hinted he preferred, but which he was 
too prudent finally to assert. 

There is a third position which is argued 
by the Special Prosecutor, and indeed is relied 
on by the District Judge, hence must be &d
dressed briefly here. The Special Prosecutor 
contends, " ... it is a false confiict to see 
the present controversy as a struggle between 
the powers of the Judiciary and the preroga
tives of the President. Rather, what is in
volved is the respondent's refusal to respond 
to a demand from the people, speaking 
through their organ, the grand jury."UJ 
And, " ... the grand jury's 'authority is de
rived from none of the ihree basic divisions 
of our government, but rather cUrectly from 
the people themselves.' (Citation 
omitted.) "183 Judge Sirica held, "[t]he grand 
jury derives its authority directly from the 
people, ... "184 

In the first place, it is undenta.ble that, 
under the very terms of Judge Sirica's Order 
and Opinion, the nine tapes are to be turned 
over to the District Court, and the grand 
jury may never see or hear any of them after 
the District Judge's review in camera. So the 
Judiciary-Executive confrontation is there at 
the outset, whatever the character of the 
grand jury. In the second place, the grand 
jury 1s only an appendage of the court under 
whose direction it operates. When the grand 
jury functions, it functions within the recog
nized tripartite division of powers as an a.NJl 
of the Judicial Branch. 

A. Background 
The Supreme Court has described the 

grand jury as "brought to this county by the 
early colonists and incorporated in the Con
stitution by the Founders. There is every 
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reason to belleve that our constitutional 
grand jury was intended to operate substan
tially like its English progenitor." 138 In its 
formative stages in England, the jury llle was 
"a body of neighbors summoned by some 
public officer to give, upon oath, a true 
answer to some question." m In the twelfth 
century Henry n made extensive use of the 
jury as a source of general information neces
sary for the administration of his centralized 
government. The jury's role as a source of 
general information for the Crown dimin
ished when Parliament became the grand 
inquest of the nation.138 "So gradually, in the 
course of the fourteenth century, the use of 
the jury in connection with the central gov
ernment came to be chiefly confined to 
judicial junctions." 139 

In the thirteenth century and early part 
of the fourteenth, members of the grand jury 
that accused a person of crime often served 
on the petit jury that tried him.140 However, 
by 1351-52 no indictor could serve on the 
trial jury if he were challenged for cause by 
the accused.141 

It seems clear that in early England the 
grand jury was as much a part of the judicial 
machinery as the petit jury. 

From a tool of the Crown for ferreting out 
criminals, the grand jury later evolved into a 
protector of the citizenry against arbitrary 
prosecution. The grand jury's role as a shield 
dates from the 1681 case of the Earl of 
Shaftesbury, in which the grand jury wrote 
"Ignoramus" ("we ignore it") on the blli of 
indictment presented by the Crown against 
Shaftesbury.142 The protective function of the 
grand jury was recognized by the drafters of 
the Blli of Rights when they provided in 
the Fifth Amendment that "[n]o person shall 
be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or 
indictment of a Grand Jury .... " 148 In 
Wood v. Georgia the Court emphasized the 
protective role of the grand jury: 

"Historically, this body has been regarded 
as a primary security to the innocent against 
hasty, malicious and oppressive persecution; 
it serves the invaluable function in our so
ciety of standing between the accuser and 
the accused, whether the latter be an indi
vidual, minority group, or other, to determine 
whether a charge is founded upon reason or 
was dictated by an intimidating power or by 
malice and personal Ul wffi.J.U" 

In addition to its historical roles as an 
accusatory body and as a shield of the in
nocent, the grand jury has traditionally been 
accorded broad powers to investigate possible 
wrongdoing.us Thus, a grand jury may ini
tiate an independent investigation and re
quest that charges be made against those 
whose wrongdoing was discovered.146 

B. Relationship of the Grand Jury to the 
Judiciary 

Fro~ the above survey of the history and 
traditional funotions of the grand jury, it 
should be clear that the grand jury operates 
Within the judicial sphere of Government. 
The Supreme Court has so treated it: "The 
grand jury is an arm of the court and its in 
camera proceedings constitute 'a judicial in
quiry.' "147 Perhaps the fullest exposition of 
the judicial nature of the grand jury's ac
tivities is contained in In re National Win
dow Gla.ss Workers: 

"A grand jury has no existence aside from 
the court which calls it into existence and 
upon which it is attending. A grand jury 
does not become, after it is summoned, im
paneled, and sworn, an independent planet, 
as it were, in the judicial system, but stm 
remains an appendage of the court on which 
it is attending. No grand jury shall be sum
moned to attend any District Court unless 
the Judge thereof, 1n his own discretion or 
upon a notification by the district attorney 
that such jury wm be needed, orders a venire 
to issue therefor. [Citation omitted.) The 
District Court may discharge a grand jury 

Footnotes at end of article. 

whenever in its judgment it deems a con
tinuance of the sessions of such a jury un
necessary. [Citation omlted.) All indictments 
or presentments of a grand jury become ef
fective only when presented in court and a 
record is made of such action. A grand jury 
is not, therefore, and cannot become, an 
independent, self-functioning, uncontrol
lable agency. It is and remains a grand jury 
attending on the court, and does not, after 
it is organized, become an independent body, 
functioning at its uncontrolled Will, or the 
will of the district attorney or special as
sistant.'' 148 

Although a court has no authority to order 
the grand jury to return an indictment (or 
to refuse to do so) ,149 it may exercise control 
over the grand jury in several significant re
spects.150 The court summons and empanels 
the grand jury 151 and apparently has broad 
discretion to discharge it for any reason.16~ 
The grand jury's jurisdiction to investigate 
is limited to that of the presiding court.163 

In making its inquiries, the grand jury must 
rely on the process of the court to procure 
evidence and summon witnesses and must 
look to the power of the court to enforce its 
subpoenas.lM "Unreasonable or oppressive" 
subpoenas may be quashed or modified by the 
court on motion.165 The court has consider
able discretion to instruct the grand jury and 
to prescribe rules for the conduct of its pro
ceedings.166 In summary, the court has broad 
supervisory authority with respect to the ac
tivities of the grand jury. 

The nature of the grand jury's functions 
and its subordination to the supervisory au
thority of the court place it squarely within 
the Judicial Branch. Moreover, in order to 
perform its protective function,157 the grand 
jury must remain detached from and inde
pendent of the Executive Branch. Therefore, 
the grand jury is under no compulsion to 
follow the orders of the prosecutor.168 Its 
power to investigate and return a present
ment based on its findings is not impaired 
by the prosecutor's discretion to decide 
whether or not to proceed With a prosecu
tion.159 

Thus, for purposes of applying the doctrine 
of separation of powers, the grand jury must 
be aligned with the Judicial Branch. As one 
court stated in Hammond v. Brown, 

"The grand jury in its inquest of crimes 
and offenses is part of the judicial branch of 
government. Like other branches of govern
ment the judicial branch is subject to the 
doctrine of separation of powers. [Citation 
omitted.] The grand jury is part of the ju
dicial branch of government and is separate 
and distinct from the legislative and execu
tive branches of government; and the grand 
jury, therefore, may not "impinge upon the 
authority or rights of the others" ... [Cita
tion omitted. ]160 
IV. Amenability of the President to judicial 

process-An illusory issue in the instant 
case 
My colleagues have decided an "immunity" 

issue, which, in my humble judgment, is a 
non-issue in this case-both from the major
ity view and my own. 

A. If the President has the power and 
responsibility to decide where lies the public 
interest in disclosure or non-disclosure, as I 
believe, what business does any court have 
issuing any "Order"? Apparently none, for 
the Per Curiam opinion states: "If the Con
stitution or the laws of evidence confer upon 
President Nixon the absolute discretion to 
withhold material subpoenaed by a grand 
jury, then of course we would vacate, rather 
than approve with modification, the order 
entered below." (Per Curiam, supra at 20.) 

B. If the court has the power to weigh and 
balance the publlc interest in the confiden
tiality of Executive records, but the court 
has no physical power to enforce its subpoena 
should the President refuse to comply-as my 
colleagues apparently recognize full well (Per 
Curiam, supra at 12 and notes 32-33)-then 

what purpose is served by determining 
whether the President is "immune" from 
process? 

It can hardly be questioned that in any di
rect confrontation between the Judiciary and 
the Executive, the latter must prevail. There
fore, the "issue" of whether the President is 
amenable to court process is an illusory one. 
No one questions that the court can issue to 
the President a piece of paper captioned 
"Subpoena" and that the President owes 
some obligation at least to inform the court 
of how he intends to respond. But our history 
is full of examples of situations in which 
direct confrontations between two or more 
of the co-equal Branches were avoided by 
one of the Branches deciding not to push its 
position to the limit. 

It should be crystal clear from the detalled 
account of the trials of Aaron Burr (ll.C. 
supra) that Burr provides no support for my 
colleagues' deciding this "issue" as they do, 
for Chief Judge Marshall never came to the 
final confrontation with President Jefferson. 
Since the Burr trials represent the sole 181 
example in our history of a court subpoena 
duces tecum to an incumbent President, it 
is with some astonishment that I read the 
majority's confident assertion: "The courts' 
a.ssumption of legal power to compel pro
duction of evidence within the possession of 
the Executive surely stands on firm footing. 
Youngstown Sheet & Tube v. Sawyer, • • .'' 
(Per Curiam, supra a.t 13) (emphasis sup
plied). 

Youngstown 16ll involved no documents, 
no tapes, no Presidential conserva
tions-no assertion of a Constitution 
privilege of any kind. Youngstown represents 
the Judicial power, by compulsory process 
or otherwise, to prohibit the Executive from 
engaging in actions contrary to law. Youngs
town represents the principle that no man, 
cabinet minister or Chief Executive him
self,188 is above the law; Youngstown says 
nothing a.bout Which Branch Decides a 

Constitutional privllege based on separation 
of powers. 

Nor are the other aUJthorities cited by the 
majority opinion to decide the unnecessary 
question of Presidentla.l "immunity" any 
more relevant. United States v. United States 
District Court 18' involved a Fourth Amend
ment violation by wiretapping, and the con
sequent required disclosure or dismissal 1n 
the well-known adversary litigation situa
tion. Kendall v. United States ex rel. Stokes I&~~ 
was a mandamus to a. cabinet officer to com
ply with an act of Congress, with no privi
leged communications whatsoever involved. 
State Highway Commission v. Volpe 1.66 in
volved an injunction against a cabinet otnoer, 
with no privileged communications asserted. 

Thus, the real issue, even by the analysts 
in other parts of the Per Curiam opinion, 1s 
whether it is appropriate for the court to 
determine the legal validity of a claim of 
privllege by the President, or whether the 
Constitutional principle of separation of 
powers requires the court to yield to the 
President's judgment as to where the public 
interest lies. My answer woul:i be the latter. 
But taking the answer given by the Per 
Curiam as correct and at the broadest, the 
proper role of the court is to decide the 
legal issue of the nature and extent of the 
President's privilege, and, given the court's 
admitted lack of physical power to enforce 
compliance, express such conclusions in a 
declaratory judgment form. The court need 
not issue any process to be served on the 
President, so the question of "immunity" 
need never arise. If the court's decision is ad
verse to the President, he must decide 
whether to comply or risk adverse political 
consequences. 

Whatever the court's decision here, which
ever rationale is followed, it seems clear that 
any issue of Presidential "immunity" or 
amenab1lity to court process 1s totally 
Ulusory. 
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V. APPLICATION OF THE CONSTITUTIONAL TRI

PARTITE PRIVILEGE 

A. Procedures and practicalities-statutes 
and the Constitution 

Parts v and VI of the Per Curiam opinion 
suggest certain procedures to be followed by 
the District Court on remand, derived from 
Environmental Protection Agency v. Mink lB7 

and our own opinions in Vaughn v. Rosen 108 
and Cuneo v. Schlesinger.1a The procedures 
themselves are irreproachable, and might 
well be workable, if we were dealing with a 
usual statutory privilege and the ordinary 
papers of the bureaucracy. 

we are not; whence arise two great objec
tions to the Per Curiam recommended solu
tion: (1) the Constitutional barrier of sep
aration of powers, which means that neither 
the authorities nor the techniques relied on 
are applicable here; and (2) certain practi
cal problems inherent in the Judiciary deal
ing with the most confidential communica
tions of the Chief Executive. 

1. The Authorities 
Mink, Vaughn, and Cuneo all dealt with 

statutory exemptions from disclosure spe
cifically defined in the Freedom of Informa
tion Act.11o No Constitutional privilege was 
ever invoked. The same can be said of Carl 
Zeiss 111 and Soucie v. David, 172 In these cases 
the "courts appropriately examin~ [ d 1 a dis
puted item i n camera" (Per Cunam, supra 
at 36 ) , because the statute provided the in
dispensable guidelines for District Court ex
amination and decision; i.e., the statute 
specifically defined and described the cate
gories of information which were to be ex
empt from disclosure. 

In this situation the task of the District 
Judge is clear and definite; he is to look 
at the confidential material (properly seg
mented for intelligent decision-making) 
in camera, and make a factual determina
tion 11s as to whether the subject matter fits 
within or without the statutorily exempted 
categories. If within any defined exemption, 
the information is kept confidential; if not 
within any of seven categories, the informa
tion is disclosed to the demanding party. 

The District Judge does no "balancing" or 
"weighing of conflicting public interests"; 
the balancing and weighing has already been 
done by the Congress in the statute itself. 
In category "(1) specifically required by Ex
ecutive order to be kept secret in the interest 
of the national defense or foreign policy," 
the undisputed fact of an Executive order 
categorizing a document as secret precludes 
even in camera inspection by the Dist~ict 
Judge, as the Supreme Court held in Mtnk. 
There is no factual question left for the 
judge to determine, so no inspection violat
ing Executive secrecy is permissible. With 
regard to other claimed categories of exem~
tion in Mink, as in Vaughn and Cuneo,_ tn 
camera inspection was needed to determine 
the fact of the proper classification. 

This is comparable to United States v. 
Reynolds,m which antedates the Freedom of 
Information Act. There the Supreme Court, 
after determining as a fact from the showing 
made by the Government that the material 
related to important national defense secrets, 
forbade even in camera inspection. And, as 
my colleagues correctly point out, ". . . the 
CoUI'It explicitly reserved decision on the 
Government's claim that the Executive has 
an absolute discretion consrti<tut.ionally 
founded in separation of powers to withhold 
documents." (Per curitlm, supra at 24.175 ) 

If we iook at Part VI of the Per curiam 
spelling out <the procedure prescribed for 
the District Judge, aside from the category 
of national defense or foreign relations 
(supra at 38), by what criteria, by what 
guidelines, with reference to what categories 
of information communicated to or in the 
presence of the President wlll the District 
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Judge decide what is to be disclosed to and 
what kept from the Special Prosecutor and 
grand jury? By what standards is the Dis
trict Judge to weigh or balance the conflict
ing claims of the Chief Executive and the 
Special Prosecutor? By the amorphous 
standard of "the public interest"? With all 
due respect to Chief Judge Sirica why is any 
one of 400 District Judges better equipped 
than the Chief Executive of the Nation to de
termine "the public interest"? 

There is missing completely from the sit
uation here the absolutely indispensable in
gredient which made the techniques of c~as
sification and in camera inspection feasible 
in Mink, Vaughn, and Cuneo, i.e., categories 
of information previously specifically defined 
by statute as disclosable or confidential. In 
the situation here, what the District Judge 
must do is to make the value judgment as 
to disclosure or confidentiality, which was 
made by Congress on material subject to 
statutory mandate, and which here consti
tutionally belongs to the Chief Executive 
himself, not to a District Judge, under the 
doctrine of separation of powers. 

2. Pragmatic considerations 
The first problem is that of security, an 

omnipresent consideration when the office 
of the President is concerned. If in camera 
examination involved only one United 
States District Judge, the violation of Execu
tive privacy might be tolerable. Such re
stricted access is remote as a practical pros
pect. There is the process of assembling, clas
sifymg, and furnishing the tapes to the court, 
necessarily involving counsel and other per
sons who previously have had no access to 
this stored information. There is the legal 
and clerical assistance the District Judge 
must require. There are the probable de
mands of prospective defendants to be c;:on
fronted, which may call for access by the 
Special Prosecutor beyond what he originally 
required.178 

After the District Court's decision, then 
will arise the question of appeal. It is too 
much to expect any decree of the District 
Court to have either the wisdom or finality 
of Solomon's. A non-appealable Order of a 
District Judge, either suppressing or expos
ing the most confidential recorded conversa
tions of the President, will satisfy no one. 
The alternative is equally unattractive. Ap
peal will involve three to nine (in some Cir
cuits, more) judges in the Court of Appeals, 
with a minimum of clerical and legal staff 
assistance. Then will come the nine mem
bers of the Supreme Court with appropriate 
supporting personnel. 

As a member of the Federal Judiciary, the 
Writer means no disrespect to its members 
or staff assistants. As the circle of "secrecy" 
widens, it will dissolve and vanish. All hu
man experience teaches this-particularly in 
Washington, D.C. 

Nor is in camera inspection of Presidential 
material without danger to the Judiciary. 
The judge who suppresses eagerly sought in
formation can never adequately justify his 
decision by a public explanation of his ra
tionale in the usual opinion. The judge's 
decision may in truth be unjustifiable, gross
ly in error, because federal judges are not 
necessarily equipped with the type of in
formation on which to base an intelligent 
decision on confidentiality. By the nature of 
the problem, the places the judge can turn 
for assistance are limited or nonexistent. The 
needed background information may be polit-
ical in nature, as may the sought-after in
formation, and willy-nllly, whatever his deci
sion, the judge may have injected himself 
and the whole Judiciary into what is basically 
part of the political process. 

B. A healthy tension 
Many speak as if all answers to all conceiv

able problems of our Government are to be 
found in specific Constitutional provisions. 
They imagine that somewhere in that mag-

niflcent document there must be the answer 
to how a conflict between the Executive and 
the Judiciary (or Executive and Legislative), 
each claiming to act within the powers of 
its Branch, should be resolved. I suggest that 
this is one of several major areas in which 
the Constitutional Convention deliberately 
provided no specific answer. 

I suggest that the best (and historically 
only) answer is that judgment on the proper 
exercise of the Executive and Judicial powers 
ultimately rests, and was intended to rest, 
with the American people. Having created 
three co-equal separate Branches, the Con
stitutional Convention did not foul up the 
grand design by providing that one Branch 
was to be superior and prevail over another, 
nor did the grand scheme entrust the deci
sion between two conflicting Branches to 
the third Branch. This was graphically dem
onstrated by the Constitutional theory on 
which Washington and his cabinet first 
acted, that the Executive himself should de
termine what papers in the public interest 
could be furnished to another Branch. 

It was and is the President's right to make 
that decision initially, and it is the Ameri
can people who will be the judge as to 
whether the President has made the right 
decision, i.e., whether it is or is not in the 
public interest that the papers (tapes) in 
question be furnished or retained. If his deci
sion is made on visibly sound grounds, the 
people will approve the action of the Execu
tive as being in the public interest. If the 
decision is not visibly on sound grounds of 
national public interest, in political terms 
the decision may be ruinous for the Presi
dent, but it is his to make. The grand design 
has worked; the separate, independent 
Branch remains in charge of and responsi
ble for its own papers, processes and deci
sions, not to a second or third Branch, but 
it remains responsible to the American 
people. 

This may seemingly frustrate the role of 
the Special Prosecutor in part of h\5 work, 
it may frustrate what a Congressional inves
tigative committee conceives to be its role, 
but in my judgment this was the way the 
Constitution was intended to work. The 
Constitution was not designed as an all
powerful efficient instrument of government. 
The primary concern in the minds of the 
Founding Fathers of 1787 was to devise a 
reasonably efficient method of government 
that above all did not have the in-built ca
pacity to become oppressive.177 And to that 
end they first designed the separation of 
powers, making each Branch independent, 
and then left inherent in the structure they 
had designed the possibility of irreconcilable 
conflictps But in their view, the possibility 
of irreconcilable conflict was not neces
sarily bad, because above all this would guar
antee that the National Government could 
never become an efficient instrument of op
pression of the people. 

The Founding Fathers were not looking 
for the most efficient government design. 
After all, they had been subject to and re
belled against one of the most efficient gov
ernments then existing.179 What the Found
ing Fathers designed was not efficiency, but 
protection against oppression.180 Leaving the 
three Branches in an equilibrium of tension 
was just one of their devices to guard against 
oppression.181 

This healthy equilibrium of tension will 
be destroyed if the result reached by the Per 
Curiam is allowed to stand. My colleagues 
cannot confine the effect of their declsion 
to Richard M. Nixon. The precedent set wlll 
inevitably have far-reaching implications on 
the vulnerab111ty of any Chief Executive to 
judicial process, not merely at the behest 
of the Special Prosecutor in the extraor
dinary circumstances of Watergate, but at 
the behest of Congress. Congress may have 
equally plausible needs for similar informa
tion. The fact that Congress is usually or fre-
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quently locked in political battle with the 
Chief Executive cannot mean that Congress' 
need or right to information in the hands of 
the Chief Executive is any less than it other· 
wise would be. The courts will have been en
listed on one side of what would be even 
more undeniably and fundamentally a politi
cal question. 

The Per Curiam notes (at 40) that "[w]hat 
the courts are now called upon primarily 
to decide, . . . is how to reconcile the need 
of the United States, by its grand jury, with 
the legitimate interest of the President in 
not disclosing those portions of the tapes 
that may deal with unrelated matters." This 
is indeed revelatory. One would have thought 
that the President, not a Special Prosecutor 
or grand jury, should best determine "the 
need of the United States." One would have 
thought that when "the need of the United 
States" was to be evaluated, the President, 
not one of 400 District Judges, would be the 
most fitted to determine where the overall 
public interest lies. It is thus all too clear 
that, to reach the result achieved by the 
Per Curiam, somehow, subconsciously, it is 
essential to assume implicitly that the Presi
dent no longer represents the United States 
or is qualified to determine where the overall 
public interest lies. Without that implicit 
assumption, the majority here would be 
powerless to reach the result it does. 

At an earlier point the Per Curiam defines 
the position of the Chief Executive here as 
"The President claims that, at least with 
respect to conversations with his advisers, 
the privilege is absolute, since he, rather 
than the courts, has final authority to de
cide. . . ." (Per Curiam, supra at 22.) My 
colleagues reject this claim on the basis that 
"The President's privilege cannot, therefore, 
be deemed absolute .... [A]pplication of 
Executive privilege depends on a weighing 
of the public interest. . . :• (Pe1· Curiam, 
supra at 28.) 

In the first place, that answer represents 
the balancing test applicable to the ancient 
common sense-common law source of all 
Governmental privilege; it ignores totally the 
Constitutional source of the Chief Executive's 
privilege, separation of powers, which cre
ates the basic question in this case: Under 
the Constitution, Who Decides? 

In the second place, the Constitutional 
principle also means this: with "absolute" 
privilege goes absolute responsibility. When 
we reach the level of the Chief Executive, 
this can only mean responsibility to the 
American people. I think the Framers meant 
it that way. 

Yet, my colleagues' answer doubtless has 
appeal to those who theoretically would re
ject a theoretical absolute. So, in the third 
place, whatever our answer in theory should 
be, we must realize both the question and 
the answer also ignore history. If the same 
question is phrased in regard to the holder 
of office in Congress, or the holder of office 
in th~ Judiciary, where privilege in regard 
to the private papers, documents, and de
liberations of the Congress and the Judiciary 
are concerned, the answer is clear-the holder 
of the office has always been the absolute 
determinant of the privilege. 

Has a court ever refused to accept the 
determination of one House of Congress that 
its papers were privileged from judicial sub
poena, and insisted on compliance with a 
subpoena duces tecum? Never. (E.g., Brew
ster, Calley, Hoffa, etc., etc.) 182 Has Congress 
ever refused to accept the determination of 
the Chief Executive that his papers were 
privlleged from a Congressional committee 
demand, and sought to enforce it either by 
its own process or by judicial process? Never. 
(E.g., the Jay Treaty in Washington's ad
ministration, corporate bureau antitrust pa-
pers in Theodore Roosevelt's administration, 
etc., etc.) 183 

To put the theoretical situation and pos
sib111ties in terms of "absolute" privllege 

sounds somewhat terrifying-until one 
realizes that this is exactly the way matters 
have been for 184 years of our history, and 
the Republic still stands. The practical ca
pacity of the three independent Branches 
to adjust to each other, their sensitivity to 
the approval or disapproval of the American 
people, have been sulll.cient guides to re
sponsible action, without imposing the au
thority of one co-equal Branch over an
other.184 The American Constitutional design 
may look like sloppy craftsmanship, it may 
upset tidy theoreticians, but it has worked
a lot better than other more symmetrical 
models. 

At the least, this is a point in favor of its 
continuance unchanged; at the most, this 
may be all the answer we need. 

FOOTNOTES 
• For the convenience of the reader, an 

outline of this dissenting opinion is here· 
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1. Historically 
2. Litigation in Which the Government Is 

a Party 
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•• Judge MacKinnon has stated his gen

eral concurrence in the result reached in 
this dissent and that differences in the two 
dissenting opinions are mainly matters of 
emphasis. That is my position also in re
gard to Judge MacKinnon's dissent. Given 
the compressed time frame in which we 
must write, it has seemed better to write 
separate opinions rather than to seek spe
cific concurrent language on the important 
and delicate matters at issue here. 
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sion of the trials of Aaron Burr in 1807. 
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lll u.s.c. § 552 (1970). 
lll Carl Zeiss Stiftung v. V. E. B. Carl Zeiss, 

Jena, 40 F.R.D. 318, 324-25 (D.D.C. 1966), 
aff'cl on the opinion below, 128 U.S. App. D.C. 
10, 384 F.2d 979, cert. deniect, 389 U.S. 952 
(1967). 

u 345 u.s. 1 (1953). 
15 Ict. at 9-10. 
16 let. at 9. 
11 let. at 11. See Hardin, supra note 3, at 

892-95, for a well-reasoned critique of the 
rationale of Reynolds. 

1s The Jencks Act is codified at 18 U.S.C. 
§ 3500(d) (1970). 

lll Among those commonly referred to as 
"housekeeping statutes" are Rev. Stat. 161 
(1878), now codified at 5 U.S.C. § 301 (1970), 
revised in 1958, and the Administrative Pro
cedure Act, 60 Stat. 237 (1946) (now codified 
in scattered sections of 5 U.S.C.), which was 
revised by the addition of the Freedom of 
Information Act, 5 U.S.C. § 552 (1970). Re
visions of both statutes were made to pre
vent citation as authority for withholding 
information from Congress and the public. 

20 u.s.c. § 552 (1970). 
:n Vaughn v. Rosen, No. 73-1039 (D.C. Cir., 

20 Aug. 1978); Cuneo v. Schlesinger, No. 72-
1328 (D.C. Cir., 5 Sept. 1973); Soucie v. 
Davict, 448 F.2d 1067 (D.C. Cir. 1971). 

22 "There are serious weaknesses in the as
sumption, popular among liberals who hap
pen at the moment not to be thinking about 
Senator McCarthy, that public policy ought 
to draw a sharp distinction between 'mlli
tary and diplomatic secrets' on the one hand 
and all other types of official information on 
the other, giving Congress free access to the 
latter. In the first place, the line is by no 
means easy to draw, even when the best of 
faith is used .... More fundamentally, how
ever, the executive's interest in the privacy 
of certain other types of information is not 
less than its interest in preserving its mili
tary and diplomatic secrets. One obvious ex
ample is the data, derogatory or otherwise, 
in the security files of individuals. Another, 
perhaps st111 more important, is the record 
a! deUberations incidental to the making of 
policy decisions." Bishop, supra note 3, at 
488. 

22 865 u.s. 127 (1961). 
~ 357 u.s. 449 (1958). 
25 We were informed by counsel at oral 

argument that in the court-martial of Dr. 
W1111am Burton a subpoena was issued to 
President Monroe for the President's testi
mony. It was compl1ed with by a deposition. 
No documents were involved. See Per Curiam, 
supra at 16 n. 42. 

:>eSpecial Prosecutor's Supplemental Brief 
at 22. 
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21 President's Reply Brief at 37, quoting 

from Professor Charles Black's letter to the 
Washington Post, 12 September 1973. 

28 Myers v. United States, 272 U.S. 52, 116 
(1926). 

29 Humphrey's Executor v. United States, 
295 u.s. 602, 629-30 (1935). 

ao 343 U.S. 579 (1952). 
31 See note 25 supra. "There seems to be no 

case which presents the question of whether 
a court would attempt to compel actual pro
duction of information in the possession of 
the executive.'' Bishop, supra note 3, at 482 
n.19. 

32 Discussed in detail in text accompanying 
notes 75-77 infra. 

aa The effect of a Congressional subpoena 
is described in Watkins v. United States, 354 
u.s. 178 ( 1957) : 

It is unquestionably the duty of all citi
zens to cooperate with the Congress in its 
efforts to obtain the facts needed for intelli
gent legislative action. It is their unremitting 
obligation to respond to subpoenas, to re
spect the dignity of the Congress and its 
committees and to testify fully with respect 
to matters within the province of proper in
vestigation. This, of course, assumes that the 
constitutional rights of witnesses will be re
spected by the Congress as they are in a court 
of justice. 354 U.S. at 187-88. 

The primary limitation on the Congres
sional subpoena power is that its exercise 
must relate to a valid legislative function. 
Usually, Congressional committees issue sub
poenas pursuant to some investigation. The 
limits on Congress' investigative powers were 
described by this court in Shelton v. United 
States, 131 U.S. App. D.C. 315, 319-20, 404 
F.2d 1292, 1296-97 (1968). 

34 2 u.s.c. § 192 (1970). 
so 2 u.s.c. § 194 (1970). 
86 Jurney v. MacCracken, 294 U.S. 125, 151 

(1935). 
B1Jd. at 148. For a discussion of Congress' 

contempt power, see id. at 147-50. See also 
Emspak v. United States, 91 U.S. App. D.C. 
378, 381, 203 F.2d 54, 57 (1953). 

86 Jurney v. MacCracken, 294 U.S. at 149-50. 
89 Bishop, supra note 3, at 484-85 (empha

sis supplied) . 
40 408 u.s. 501 (1972). 
41 118 CoNG. REc. S. 16,766, 92nd Cong., 

2d Sess. (emphasis supplied). 
' 2 The President has also permitted two 

subpoenaed documents to be furnished. 
43 CM 426402, 1 MILITARY L. REP. 2077 

(ACMR, 16 Feb. 1973); 116 Co,NG. REC. 37,652 
(17 Nov. 1970). 

"205 F. Supp. 710 (S.D. Fla.), cert. denied 
sub nom. Hoffa v. Lieb, 371 U.S. 892 (1962); 
108 CONG. REC. 3626, 3627 (1962). 

45 See 3 HINDS' PRECEDENTS OF THE HOUSE OF 
REPRESENTATIVES§ 2661, 7 March 1876; § 2662, 
21 March 1876; § 2663, 22 April 1879; § 2664, 
9 February 1886 (1907); Soucie v. David, 145 
U.S. App. D.C. 144, 159 n. 4, 448 F.2d 1067, 
1082 n. 4 (1971) (Wilkey, J., concurring). 

My colleagues rely upon Gravel v. United 
States, 408 U.S. 606 (1972), for the assertion 
that "(w]henever a privilege is asserted, 
even one expressed in the Constitution, such 
as the Speech and Debate privilege, it is the 
courts that determine the validity of the 
assertion and the scope of the privilege." 
(Per Curiam, supra at 25.) Gravel was a far 
different question. First, there was never any 
issue as to Who Decides the scope of the 
privilege; Senator Gravel himself invoked 
the jurisdiction of the courts. 

Second, .the issue to be determined was 
"whether the activities concerning which 
questioning or prosecution is sought are: 
'integral part[s] of the deliberative and com
municative processes by which Members 
participate in committee and House pro
ceedings .. .'" (Per Curiam, supra at 25 n. 
70), i.e., the nature of the actions involved. 
This is reminiscent of the factual categoriz
ing to .be done in Environmental Protection 
Agency v. Mink, 410 U.S. 73 (1973), Vaughn 

v. Rosen, No. 73-1039 (D.C. Cir., 20 Aug. 1973), 
Cuneo v. Schlesinger, No. 72-1328 (D.C. Cir., 
5 Sept. 1973), all discussed in text accom
panying notes 167-75 infra. Once the nature 
of the action or category of information is 
determined, the applicablerule of law is 
clear. The vital question here is Who Decides 
this. 

Thirdly, even if Gravel had involved ques
tions of a demand for documents similar 
to the case at bar, and the Senator him
self had not invoked the aid of the courts, 
yet the basic distinction of Gravel from the 
case at bar may be that, even though Senator 
Gravel was protected by the specific Consti
tutional privilege of the Speech and Debate 
Clause applicable only to the Congress, yet 
Gravel is only a single member, not the whole 
independent Branch of Government, as is 
the President. If we were dealing with a 
grand jury demand for the records of the 
Senate as a whole resisted by the Senate 
as a whole, far different considerations would 
come into play. 

"New York Times, 14 November 1953, p. 9. 
1.1 Committee on Armed Services, U.S. Sen

ate Mllitary Cold War Escalation and Speech 
Review Policies, 87th Cong., 2d Sess. 512 
(1962) (emphasis supplied). 

"'See generally Myers v. United States, 272 
U.S. 52, 111-136 (1926); Wolkinson, Demands 
of Congressional Committees tor Executive 
Papers (Part 111), 10 FED. BAR J. 319, 328-30 
(1949). 

t 9 The resolution of the Continental Con
gress is printed at 1 Stat. 28-29 (1789). 

oo The resolution provided that the books, 
records, and other papers of the United 
States, that relate to this department, be 
committed to his custody, to which, and all 
other papers of his office, any member of 
Congress shall have access: Provided, That no 
copy shall be taken of matters of a secret na
ture, without the special leave of Congress. 

Id. at 28. 
01 Other provisions of the resolution which 

indicate the relationship between the Con
gress and the Department include sections 
requiring the Secretary to "report on all cases 
expressly referred to him for that purpose by 
Congress, and on all others touching his de
partment, in which he may conceive it neces
sary," requiring him to "answer such in
quiries respec";ing his department as may be 
put from the chair by order of Congress," etc. 
Ibid. 

6ll Section 1 of the Act provides: 
That there shall be an Executive depart

ment, to be denominated the Department of 
Foreign Affairs, and that there shall be a 
principal officer therein, to be called the Sec
retary for the Department of Foreign Affairs, 
who shall perform and execute such duties as 
shall from time to time be enjoined on or 
intrusted to him by the President of the 
United States, agreeable to the Constitu
tion, . . . respecting foreign affairs . . .; and 
furthermore, that the said principal officer 
shall conduct the business of the said depart
ment in such manner as the President of the 
United States shall from time to time order 
or instruct. 

Act of 27 July 1789, ch. 4, § 1, 1 Stat. 28. 
53 The full text of Section 2 is: 
That there shall be in the said department, 

an interior officer, to be appointed by the 
said principal officer, and to be employed 
therein as he shall deem proper, and to be 
called the Chief Clerk in the Department of 
Foreign Affairs, and who, whenever the said 
principal officer shall be removed from office 
by the President of the United States, or in 
any other case of vacancy, shall during such 
vacancy have the charge and custody of all 
records, books and papers appertaining to 
the said department. 

Act of 27 July 1789, ch. 4, § 2, 1 Stat. 28. 
64 Wolkinson, supra note 48, at 329-30. 
~» See Wolkinson, supra note 48, at 330. 
66 1 ANNALS OF CONGRESS 285 (1789). 

57 The discussion ran from 19 May 1789 to 
24 June 1789. 

See 1 ANNALS 385-614. 
58 The Congress after the Civil War at

tempted to do just that with the Tenure of 
Office Act, Act of 2 March 1867, 14 Stat. 430, 
ch. 154, which was eventually held invalid 
"in so far as it attempted to prevent the 
President from removing executive officers 
who had been appointed by him by and with 
the advice and consent of the Senate.'' 
Myers v. United States, 272 U.S. 52, 176 
(1926). 

69 1 ANNALS 525-527. 
GO See 1 ANNALS 601-603. 
61Id. at 604. 
112 Id. at 608. 
63 Myers v. United States, 272 U.S. 52, 115 

(1926). 
61. 1 ANNALS 614. See Myers v. United States, 

272 u.s. 52, 114 (1926). 
65 5 J. MARSHALL, THE LIFE OF GEORGE 

WASHINGTON 200 (1807). 
66Jbid. 
67 I d. at 201. 
68 ld. at 204. 
69 I d. at 205. 
70 1 Stat. 49 (1789). Brief debate occurred at 

1 ANNALS 615. 
71 As William P. Rogers wrote when he was 

Attorney General, the Legislative decision of 
1789 established the principle that the rea
sonable construction of the Constitution 
must be that the three branches of the Fed
eral Government should be kept separate in 
aJl cases in which they were not expressly 
blended, and that no legislation should be 
enacted by the Congress which would tend 
to obscure the dividing lines between the 
three great branches or cast doubt upon the 
prerogatives properly belonging by the Con
stitution to any one. 

Letter from Attorney General William P. 
Rogers to Senator Thomas C. Hennings, Jr., 
13 March 1958, in Hearing on S. 921 Before the 
Subcomm. on Constitutional Rights of the 
Senate Comm. on the Judiciary, 85th Cong., 
2nd Sess., pt. 1, at 53 (1958). 

72 E. CORWIN, THE PRESIDENT: OFFICE AND 
POWERS, 1787-1957, at 113 (4th rev. ed. 1957). 
For examples of Congressional recognition 
of Executive privilege see Kramer & Marcuse, 
supra note 3, at 900-02. 

73 Bishop, supra note 3, at 486. 
" It has prevailed without any attempt 

by Congress to secure adjudication of its 
claim versus the Executive. Nothing so il
lustrates the extent to which heat may have 
replaced light in the appraisal of this entire 
Watergate affair than the fact that the 
United States Senate has reversed the 
strategy of 184 years, and put the question of 
its right to obtain papers from the Executive 
into the hands of the Judiciary to deter
mine. Reciprocally, of course, this means 
that the Executive at some future date 
would be able to put the same "logically in
distinguishable" issue for the Judiciary to 
determine in regard to access to Congres
sional papers. No longer would the Senate 
be able to withstand the demands of a prose
cutor, operating through the process of a 
court just as in the case at bar, for the 
records of Senate committees, which were 
denied by resolution of the Senate in the 
case of United States v. Brewster and many 
others. See notes 40-45 supra and accom
panying text. 

75 SUBCOMM. ON CONSTITUTIONAL RIGHTS OF 
THE SENATE COMM. ON THE JUDICIARY, 85TH 

CONG., 2D SESS., THE POWER OF THE PRESIDENT 
•.ro WITHHOLD INFORMATION FROM THE CON
GRESS, MEMORANDUMS OF THE ATTORNEY GEN
ERAL 4 (Comm. Print 1958) [hereinafter 
POWER OF THE PRESIDENT), quoting jrom 3 
ANNALS OF CONGRESS 493. 

761 WRITINGS OF JEFFERSON, supra note 1, 
at 189-90 (emphasis supplied). 

11 5 J. MARsHALL, supra note 65, at 658. 
78 POWER OF THE PRESIDENT, supra note 75, 
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at 7, quoting from 1 RICHARDSON'S MESSAGES 
AND PAPERS OF THE PRESIDENT 133. 

7D 3 HINDS' PRECEDENTS OF THE HoUSE OF 
REPRESENTATIVES 181 ( 1907) (emphasis SUp
plied). 

so I d. at 182. 
81 POWER OF THE PRESIDENT, supra note 75, 

at 15-16. 
82 43 CONG. REC. 527-28 (1909) (emphasis 

supplied). 
B3 PoWER OF THE PRESIDENT, supra note 75, 

at 23-24, quoting from Hearings of the House 
Select Comm. to Investigate the Federal 
Communications Commn., 78th Cong., vol. 2, 
at 2338-39 (1949) (emphasis supplied). 

a.& Letter from Dwight D. Eisenhower to 
the Secretary of Defense, 17 May 1954, re
produced in POWER OF THE PRESIDENT, SUpra 
note 75, at 73-74. 

55 Bishop, supra note 3, at 485. 
88 United States v. Burr, 25 Fed. Cas. 30 

(No. 14692d) (C.C.D. Va. 1807). 
s1 The United States Chief Justice and a 

District Judge Griffin comprised the court 
hearing the case. District Judge Griffin ap
pears to have made few recorded comments. 

88 Also at issue was the question whether 
the President could be compelled to testify 
in person, but this was not decided either. 

89 See 3 A. BEVERIDGE, THE LIFE oF JoHN 
MARSHALL 433 (1919). 

110 25 Fed. Cas. at 31. 
81 Id. at 36. 
92 3 A. BEVERIDGE, supra note 89, at 341. 
113 25 Fed. Cas. at 31. Mac Rae, one of the 

a:>rosecutors assisting Hay, argued on 10 
June 1807 that a subpoena might issue 
against the President as any other, but that 
he was not bound to disclose "confidential 
communications." Marshall himself had 
ruled on that very point in Marbury v. Madi
son, 5 U.S. (1 Cranch) 137, at 14~5. when 
he had so advised Attorney General Lincoln, 
3 A. BEVERIDGE, supra note 89, at 437-38; E. 
CoRWIN, supra note 72, at 111-12. 

IIi 9 WRITINGS OF JEFFERSON, supra note 1 at 
44 (emphasis supplied). 

oo 25 Fed. Cas. at 31. 
oo I d. at 34. 
e1 Ibid. Marshall wrote, 
In the provisions of the constitution, and 

of the statute, which gives to the accused a 
right to the compulsory process of the court, 
there is no exception whatever. 

es Ibid. 
9~ Ibid. 
100 Id. at 37. 
101 Ibid. 
102 "If it contain matter not essential to 

the defence, and the disclosure be unpleas
ant to the executive, it certainly ought not 
to be disclosed. This is a point which will ap
pear on the return .... If they contain ma.t
ter interesting to the nation, the conceal
ment of which is required by the public safe
ty, the matter will appear upon the return. 
If they do not, and are material, they may 
be exhibited." Ibid. 

lOS Ibid. 
1~ The closest which Marshall came to rec

ognizing any separation of powers issue was 
at the end of his opinion allowing the issu
ance of the subpoena for the 21 October let
ter. 25 Fed. Cas. at 37. Here Marshall dis
cussed the problem of disrespect for the Pres
ident which might be thought to arise from 
the decision. Marshall simply stated that his 
respect for the President was as great as it 
could be, given his duties on the Court. Even 
here, however, he did not deal directly with 
any Constitutional principle of the inde
pendence of Executive and Judiciary. 

105 9 WRITINGS OF JEFFERSON, SUpra note 1, 
at 60 (emphasis original). 

100 Both Jefferson and Marshall received 
their formal legal training under George 
Wythe. Jefferson studied for five years in 
Wythe's law office and was admitted to the 
bar in 1767. 12 ENCYCLOPEDIA BRITANNICA 985 
(1968). Marshall, on the other hand, sllnply 
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attended a short series of lectures given by 
Wythe at William and Mary College in 1780, 
and he was licensed to practice in August 
1780. 14 ENCYCLOPEDIA BRITANNICA 959 (1968). 

107 9 WRITINGS OF JEFFERSON, supra note 1, 
at 53 (emphasis supplied). 

108 United States v. Burr, 25 Fed. Cas. 187 
(No. 14694) (C.O.D. Va. 1807). 

1oo Id. at 189. 
uo President Jefferson had written on 23 

June 1807 to Hay, indicating that Wilkinson 
probably had copies of his letters, and that 
the General had expressed a wlllingness to 
furnish them to the court. 9 WRITINGS OF 
JEFFERSON, supra note 1, at 61. 

m 25 Fed. Cas. at 189. 
112 I d. at 190. 
ll3 Ibid. 
m Ibid. 
115 Jefferson's letter to Hay of 12 June 1807 

had so indicated. See text accompanying note 
94 supra. 

ue Letter of President Jefferson to Hay of 
17 June 1807, in 9 WRITINGS OF JEFFERSON, 
supra note 1, at 57. 

mId. at 56. 
us Draft letter of President Jefferson to 

Hay in 9 WRITINGS OF JEFFERSON, supra note 
1, at 62. Ford, and others, are not sure if this 
letter was ever received by Hay. Nonetheless, 
the draft is important as an expression of 
Jefferson's views: 

That Burr & his counsel should wish 
to . . . convert his Trial into a contest be
tween the Judiciary & Exve Authorities was 
to be expected. But that the Ch. Justice 
should lend himself to it, and take the first 
step to bring it on, was not expected. Nor can 
it be now believed that his prudence or good 
sense wlll permit him to press it. But should 
he contrary to expectation, proceed to Issue 
any process which should involve any act of 
force to be committed on the persons of the 
Exve or heads of depmts, I must desire you 
to give me instant notice, & by express if you 
find that can be quicker done than by post; 
and that moreover you will advise the mar
shal on his conduct, as he will be critically 
placed between us. His safest way will be to 
take no part in the exercise of any act of 
force ordered in this case. The powers given 
to the Exve by the constn are sufficient to 
protect the other branches from Judiciary 
usurpation of preeminence, & every individ
ual also from judiciary vengeance, and the 
marshal may be assured of its effective exer
cise to cover him. I hope however that the 
discretion of the C.J. will suffer this question 
to lie over for the present, and at the ensuing 
session of the legislature he may have means 
provided for giving to individuals the benefit 
of the testimony of the Exve functionaries in 
proper cases, without breaking up the gov
ernment. 

See note 1 supra. 
ue 25 Fed. Cas. at 190. 
uo The record of the case reveals no further 

action taken concerning the 21 October let
ter. Nor do the histories which we have con
sulted indicate whether Burr ever received a 
full copy of the letter. 

:L21 See text accompanying note 94 supra. 
President Jefferson later wrote Hay on 7 Sep
tember 1807 on this subject: 

I received, late last night, your favor of 
the day before, and now re-enclose you the 
subpoena. As I do not believe that the dis
trict courts have a power of commanding the 
executive government to abandon superior 
duties & attend on them, at whatever dis
tance, I am unwilling, by any notice of the 
subpoena, to set a precedent which might 
sanction a proceeding so preposterous. I en
close you, therefore, a letter, public & for the 
court, covering substantially all they ought 
to desire. I! the papers which were enclosed 
in Wllklnson's letter may, in your judgment, 
be communicated without injury, you will be 
pleased to communicate them. I return you 
the original letter. 

9 WRITINGS OF JEFFERSON, supra note 1, 
at 63. 

This letter was thought by Beveridge to 
indicate that the President had received a 
second subpoena. 3 A. BEVERIDGE, supra note 
89, at 522. The record of the case does not 
show that another subpoena was issued to 
Jefferson hiinself. 

:= 25 Fed. Cas. at 190. 
U!3 Id. at 191. 
~U I d. at 192. 
1!!:5 Marbury v. Madison 5 U.S. (Cranch) 

137, 144-45 (1803). 
120 Marshall wrote, 
I cannot precisely lay down any general 

rule for such a case. Perhaps the court ought 
to consider the reasons which would induce 
the president to refuse to exhibit such a let
ter as conclusive on it, unless such letter 
could be shown to be absolutely necessary in 
the defence. The president may himself state 
the particular reasons which may have in
duced him to withhold a paper, and the court 
would unquestionably allow their full force 
to those reasons. At the same time, the 
court could not refuse to pay proper atten
tion to the affidavit of the accused. But on 
objections being made by the president to 
the production of a paper, the court would 
not proceed further in the case without such 
an affidavit as would clearly shew the paper 
to be essential to the justice of the case ...• 
In no case of this kind would a court be 
required to proceed against the president as 
against an ordinary individual. (Emphasis 
supplied.) 

25 Fed. Cas. at 192. 
127 Ibid. (emphasis supplied). 
This is as far as my colleagues discuss the 

Burr trials (Per Curiam, supra at 28 n. 74). 
They rest with Marshall's language re the 
United States Attorney's assertion of priv
ilege; they do not discuss President Jeffer
son's final assertion of 7 September 1807-
and neither did Marshall. 

128 I d. at 193 (emphasis supplied). 
129 9 WRITINGS OF JEFFERSON, supra note 1, 

at 64 (emphasis supplied). 
130 25 Fed. Cas. at 201. 
1.'!1. Professor Paul Hardin summaiizes the 

Burr case in his article on Executive privilege 
by stating: 

Chief Justice Marshall, sitting as trial 
judge in the trial of Aaron Burr, subpoenaed 
information in the hands of President Jeffer
son. Marshall asserted the power of the court 
to subpoena the President, examine him as a 
witness, and require him to produce "any 
paper in his possession," but later in the same 
opinion seemed to recognize a restricted le
gitimate area in which executive discretion 
might operate. For his part Jefferson avowed 
that he had the absolute power to withhold 
documents sought by subpoena, but his even
tual cooperation avoided a decisive conflict. 
This entire paper footnotes the proposition 
that the Burr trial did not provide a final 
answer to the vexing questions of executive 
privilege. The case did provide, however, a 
remarkable example of executive cooperation, 
considering Jefferson's personal feelings to
ward Burr, his distaste for the judiciary, and 
his firm belief that he could resist disclosure 
if he chose to do so. 

Hardin, supra note 3, at 899-90 (citations 
omitted). 

m Special Prosecutor's Memorandum in 
Support at 44, In re Subpoena to Nixon, 360 
F. Supp. 1 (D.D.C.1973). 

133 Ibid. 
u~ In re Subpoena to Nixon, 360 F. Supp. 1, 

11 (D.D.C. 1973). 
lB5 Costello v. United States, 350 U.S. 359, 

362 (1956). 
188 A clear distinction between the grand 

and petit jury did not develop until the four
teenth century. See notes 14()-41 infra and 
accompanying text. 

1B71 F. POLLOCK and F. MAITLAND, HrsTORY 
OF ENGLISH LAW 138 (2d ed. 1923) . 
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1861 W. HOLDSWORTH, HISTORY OF ENGLISH 

LAw 313-14 (6th rev. ed. 1938). 
u11 Id. at 314. (Emphasis supplied.) 
lfO I d. at 322. 
141 Ibid. 
u 2 8 Howell's State Trials 751. 
1.a This provision has been held not to ap

ply to the states through the due process 
clause of the Fourteenth Amendment. Hur
tado v. California, 110 U.S. 516 (1884). 

1« 370 u.s. 375, 390 (1962). 
1~ See generally Note, The Grand Jury as 

an Investigatory Body, 74 HARv. L. REV. 590 
(1961); Note, The Grand Jury-Its Investiga
tory Powers and Limitations, 37 MINN. L. REV. 
686 (1953). 

The Supreme Court described the inquisi
torial function of the grand jury in Blair v. 
United States, 250 U.S. 273, 282 (1919): 

[The grand jury] is a grand inquest, a 
body with powers of investigation and inqui
sition, the scope of whose inquiries is not to 
be limited narrowly by questions of propriety 
or forecasts of the probable result of the 
investigation, or by doubts whether any par
ticular individual will be found properly 
subject to an accusation of crime. 

See also Hale v. Henkel, 201 U.S. 43 (1906). 
ue United States v. Smyth, 104 F. Supp. 283, 

295 (N.D. Cal. 1952). 
u7 Levine v. United States, 362 U.S. 610, 617 

(1960). 
us 287 F. 219, 225 (N.D. Ohio 1922). See also 

Branzburg v. Hayes, 408 U.S. 665, 688 (1972) 
("the powers of the grand jury are not un
limited and are subject to the supervision of 
the judge."); Brown v. United States, 359 U.S. 
41, 49 (1959) ("A grand jury is clothed with 
great independence in many areas, but it 
remains an appendage of the court ... "); 
Hammond v. Brown, 323 F. Supp. 326, 344-
45 (N.D. Ohio), afjd, 450 F.2d 480 (6th Cir. 
1971); Unifed States v. Smyth, 104 F. Supp. 
283 (N.D. Cal. 1952); 1 L. ORFIELD, CRIMINAL 
PROCEDURE UNDER THE FEDERAL RULES 475 
(1966). 

uo United States v. United States District 
Court, 238 F.2d 713, 722 (4th Cir. 1956), 
cert. dezz,ied, 352 U.S. 981 ( 1957). But note 
that the court can prevent indictment by 
summary discharge. United States v. Smyth, 
104 F. Supp. 283, 292 (N.D. Cal. 1952). 

150 See generally United States v. Smyth, 
104 F. Supp. 283, 289, 292, 293; 1 L. 0RFIELD, 
supra note 148, at 476-77. 

151 FED. R. CRIM. P. 6(a). However, "the 
tenure and powers of the grand jury are not 
affected by the beginning or expiration of a 
term of court." FED. R. CRIM. P. 6(g). 

152 FED. R. CRIM. P. 6(g); United States V. 
Smyth, 104 F. Supp. 283, 292 (N.D. Cal. 1952). 

153 In re United Electrical, Radio & Machine 
Workers of America, 111 F. Supp. 858, 864 
(S.D. N.Y. 1953); 1 L. ORFIELD, supra note 148, 
at 472, 483. 

JM Brown v. United States, 359 U.S. 41, 49 
(1959). Apparently, however, the court has no 
discretion to refuse the grand jury process 
on the ground that the evidence sought is 
immaterial to i·ts investigation. United States 
v. United States District Court, 238 F. 2d 713 
(4th Cir. 1956), cert. denied, 352 U.S. 981 
(1957). 

1M FED. R. CRIM. P. 17(c). 
158 United States v. Smyth, 104 F. Supp. 292 

(ND. Cal. 1952). For examples of instructions 
to grand juries see Charge to the Grand Jury, 
12 F.R.D. 495 (N.D. Cal. 1952); Charge to the 
Grand Jury, 30 Fed. Cas. 992, No. 18,255 (C.C. 
D. Cal. 1872) (Field, J.). 

167 See notes 142-44 supra and accompany
ing text. 

168 United Sta.tes v. Smyth, 104 F. Supp. 
283, 294 (N.D. Cal. 1952). See generally Note, 
37 MINN. L. REV., supra note 145, at 599-600. 

159 United States v. Cox, 342 F. 2d 167 (5th 
Cir.), cert. denied, 381 U.S. 935 (1965), is 
not to the contrary. In Cox the court re
versed a contempt order again.Sit a United 
State Attorney who had refused to sign an 

indictment tendered by a grand jury despite 
an order by the supervising court that he 
do so. A majority of the appeals court held 
that the prosecutor must help the grand 
jury draw up the indictment papers, but 
that he need not give the indictment effect 
by signing it. The four dissenting judges 
argued that signing the indictment was a 
mere ministerial function of the Uruted 
States Attorney, whose only vehicle for ter
mination of a p;rosecution is a motion to 
dismiss the indictment under FED. R. CRIM. 
P. 48(a). Thus, Cox does establish that the 
Executive branch has complete control over 
the indictment process; the prosecutor can 
prevent the grand jury from returning an 
effective indictment by refusing to sign the 
indictment papers as required by FED. R. 
CRIM. P. 7(c). 

However, Cox is relevant only to the ac
cusatorial function of the grand jury. As 
Judge Wisdom pointed out in his concurring 
opinion: 

The decision of the majority does not affect 
the inquisitorial power of the grand jury. 
No one questions the jury's plenary power 
to inquire, to summon and interrogate wit
nesses, and to present either findings and 
a report or an accusation in open court by 
presentment. 
342 F. 2d at 189. Judge Wisdom's distinction 
between the grand jury's "presentment" 
function, see notes 145-46 supra and accom
panying text, and its "indictment" function 
is supported by the cases. In In re Miller, 
17 Fed. Cas. 295, No. 9,552 (C.C. Ind. 1878), 
the President ordered the district attorney 
to terminate an embezzlement prosecution 
under investigation by the grand jury. The 
supervising court instructed the jury as 
follows: 

"If you believe the president's instructions 
to the district attorney were intended to pre
vent you from making the fullest investiga
tion into the matter now before you, and 
from returning an indictment against the 
accused if the evidence should warrant it, 
you should be inspired with additional de
termination to do your duty. The moment 
the executive is allowed to control the action 
of the courts in the administration of crimi
nal justice their independence is gone." 

In Sullivan v. United States, 348 U.S. 170 
(1954), the Court held that an Executive 
Order fixing responsibility for bringing tax 
law prosecutions with the Attorney General's 
office could not affect the power of the grand 
jury to investigate, even on the basis of 
evidence presented by the United States At
torney without the Attorney General's ap
proval. These cases illustrate that the Execu
tive cannot control the scope and nature of 
a grand jury's investigation, even if the Ex
ecutive has no intention of going forward 
with any indictment returned by the grand 
jury as a result of its inquiries. 

1110 323 F. Supp. 326, 344-45 (N.D. Ohio), 
aff'd, 450 F.2d 480 (6th Cir. 1971). 

181 In 1818 a subpoena was issued to Pres
ident James Monroe, but it summoned him 
merely to appear personally, not to produce 
any documents. The subpoena was satisfied 
when the President answered the court's 
interrogatories. See Per Curiam, supra at 16 
n. 42; supra note 25. In United States v. 
Cooper, 25 Fed. Cas. 631 (No. 14,865, C.C. D. 
Pa. 1800), Justice Chase refused to permit 
"a subpoena to issue directed to the pres
ident of the United States." 25 Fed. Cas. at 
633. No reasons for his refusal are recorded. 
In a related case, No. 14,861, Justice Chase 
stated: 

"The constitution gives to every man, 
charged with an offense, the benefit of com
pulsory process, to secure the attendance of 
his witnesses. I do not know of any privilege 
to exempt members of congress from the 
service, or the obligations, of a subpoena, in 
such cases. (25 Fed. Cas. at 626) ." 

Thus, Justice Chase seemed to be estab-

lishlng a different standard for members of 
Congress than for the President. For an in
terpretation of the Cooper case favorable to 
the President, see POWER OF THE PRESIDENT, 
supra note 75, at 36-37. 

162 343 u.s. 579 ( 1952). 
163 That the President has taken personal 

custody of the tapes and is himself a party 
to the action is, in my view as wen as the 
majority's, immaterial. "There is not the 
slightest hint in any of the Youngstown 
opinions that the case would have been view
ed differently if President Truman rather 
than Secretary Sawyer had been the named 
party," as Justice Black made clear. The au
thorities relied on by my colleagues here are 
simply not applicable because no Consti
tutional privilege of the Executive regard
ing documents was involved. 

It is arguable that judicial process may 
issue ordering the President to perform a 
purely ministerial act. The basis for such 
an argument is language contained in Mis
sissippi v. Johnson, 71 U.S. (4 Wall.) 475 
(1867): 

"A ministerial duty, the performance of 
which may, in proper cases, be required of 
the head of a department, by judicial process, 
is one in respect to which nothing is left to 
discretion. It is a simple, definite duty, aris
ing under conditions admitted or proved to 
exist, and imposed by law." 

71 U.S. (4 Wall.) at 498. Johnson held that 
a court could not order the President to 
cease enforcement of the Reconstruction Acts 
on the ground that enforcement of Congres
sional enactments is purely discretionary 
with the President and thus not subject to 
judicial process. Therefore, even if a court 
could order the President to perform a 
"ministerial" act, the issue is whether the 
Presidential action sought is ministerial or 
discretionary. 

In the case at bar, that issue turns on 
whether the privilege asserted by the Presi
dent is a mere evidentiary one, as the Per 
Curiam contends, or is grounded on the 
Constitutional doctrine of separation of 
powers, as I believe. If the privilege were a 
qualified, evidentiary one, the President 
arguably would have a ministerial duty to 
turn over evidence in his possession when 
ordered to do so by a judicial subpoena. 
However, I have endeavored to show that the 
President has an unqualified, Constitutional 
privilege to decide whether it is in the pub
lic interest to disclose records in his posses
sion to a co-equal Branch of Government. 
The decision whether to disclose or not to 
disclose the evidence sought in this case is 
thus a discretionary one for the President 
and not subject to judicial process under 
Mississippi v. Johnson. As with many of the 
other subsidiary issues in the case at bar, 
resolution of the ministerial versus discre
tionary question rests on the basic Con
stitutional issue; Who Decides? 

164.407U.S 297 (1972). 
165 37 U.S. (12 Pet.) 524 (1828). 
166 No. 72-1512 (8th Cir., 2 April1973). 
167 410 u.s. 73 (1973). 
168 No. 73-1039 (D.C. Cir., 20 Aug. 1973). 
189 No. 72-1328 (D.C. Cir., 5 Sept. 1973). 
1~0 5 u.s.c. § 552 (1970). 
171 Carl Zeiss Stijtung v. V .E.B. Carl Zeiss, 

Jena, 40 F.R.D. 318 (D.D.C. 1966), ajJ'd on 
opinion below, 128 U.S. App. D.C. 10, 384 F. 
2d 979, cert. dismissed, 389 U.S. 952 ( 1967). 

172 145 U.S. App. D.C. 144, 448 F. 2d 1067 
(1971). 

173 Vaughn v. Rosen, No. 73-1039 (D.C. Cir., 
20 Aug. 1973) . 

m 345 U.S. 1 (1953). 
10~ Citing id., at ·s & n. 9. 
176 Indeed, the interest in and impact of 

the court's decision in this case already ex
tend well beyond the parties and legal rights 
directly involved. Several third parties have 
sought to assert their interests and views by 
moving to file briefs as amici curiae: 

1. The Senate Select Committee on Presi-
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denttal Campaign Activities. The Committee 
is seeking to enforce its own subpoena duces 
tecum against the President in the District 
Court for the District of Columbia. Select 
Commitee on Presidential Campaign Ac
tivities, et al. v. Nixon, Civil Action No. 1693-
73. In its brief, the Committee takes the posi
tion that its case "like the one at bar,. pre
sents important constitutional issues relat
ing to the refusal of Richard M. Nixon, Presi
dent of the United States, to comply with 
lawfully issued subpenas for vital evidence 
relating to possible criminal conduct by high 
executive officials. In both cases, the Presi
dent's noncompliance with the subpenas is 
grounded on the claim that material re
quested is protected by the doctrine of ex
ecutive privilege." (Brief of Amicus Curiae 
at 3.) 

2. American Civil Liberties Union. The 
ACLU sought leave to file as amicus curiae 
in order to vindicate "the public's right to 
know how the government is discharging its 
duties." The ACLU also raised doubts about 
whether the Special Prosecutor should have 
access to the tapes for use against persons 
who did not consent to the recording of their 
conversations with the President. 

3. Louis Schroeder, et al. These movants 
are plaintiffs-appellants in Schroeder, et al. 
v. Richardson, No. 73-1265, currently pend
ing in this court. The plaintiffs-appellants 
allege that they have an interest in this case 
because one of the issues raised by the briefs 
is to what extent officials of the Executive 
Branch can control the investigative func
tions of federal grand juries. 

4-5. Two other amicus motions were made 
that might be characterized as frivolous, 
charitably speaking. 

6. In addition to these amicus curiae mo
tions, the appellees in Nader v. Butz, No. 73-
1935 (D.C. Cir.), moved to schedule the oral 
arguments on their motion for summary 
affirmance at the same time as the oral argu
ments in this case (11 Sept 1973). In Nader 
v. Butz, District Judge Jones ordered in 
camera inspection of White House records in 
the face of a claim of Executive privilege 
similar to the claim made here. Thus, appel
lees in Nader asserted that the decision in 
this case would be dispositive of Nader. 

177 This was their concern, but the Fram
ers were not confident they had completely 
achieved it: " .... a mere demarcation on 
parchment of the constitutional limits of the 
several departments is not a sufficient guard 
against those encroachments which led to a 
tyrannical concentration of all the powers 
of government in the same hands." THE 
FEDERALIST No. 47 (J. Madison). Of. Mr. Jus
tice Frankfurter: "[T)he doctrine of separa
tion of powers was not mere theory; it was 
a felt necessity." Youngstown Sheet & Tube 
Co. v. Sawyer, 343 U.S. 579, 593 (1952) (con
curring opinion). 

178 "The same rule which teaches the pro
priety of a partition between the various 
branches of power, teaches us likewise that 
this partition ought to be so contrived as to 
render the one independent of the other." 
THE FEDERALIST No. 70 (A. Hamilton). 

179 From Queen Anne's reign in the early 
1700's, the time of Marborough and Godol
phin, the English had enjoyed the most ef
ficient government in the western world, 
with the possible exception of France for a 
time under Louis XIV or Prussia under Fred
erick the Great. 

180 Compare the devices enumerated by 
Hamilton in THE FEDERALIST No. 50, "On 
Maintaining a Just Partition of Power 
Among the Necessary Department." 

lB1 The reason for the separation of pow
ers was well put by Mr. Justice Brandeis: 

The doctrine of separation of powers was 
adopted by the Convention of 1787, not to 
promote efficiency, but to preclude the exer
cise of arbitrary power. The purpose was not 
to avoid friction but, by means of the in-

evitable friction incident to the distribution 
of governmental powers among three depart
ments, to save the people from autocracy. 

Myers v. United States, 272 U.S. 53, 292 
(1926) (dissenting opinion). 

1B2 See notes 40-45 supra and accompany
ing text. 

1sa See notes 75-85 supra and accompany
ing text. 

UK Hamilton began his essay "On Main
taining a Just Partition of Power Among the 
Necessary Departments" by posing the 
question: 

"To what expedient, then, shall we finally 
resort, for maintaining in practice the neces
sary partition of power among the several 
departments, as laid down in the Constitu
tion? The only answer that can be given is 
that as all these exterior provisions are 
found to be inadequate, the defect must be 
supplied, by so contriving the interior struc
ture of the government as that its several 
constituent parts may, by their mutual rela
tions, be the means of keeping each other 
in their proper places." 

He then first referred to that 
"due foundation for that separate and dis
tinct exercise of the different powers of gov
ernment which to a certain extent is ad
mitted on all hands to be essential to the 
preservation of liberty, . 

THE FEDERALIST N 0. 50. 

AMENDMENT OF RAIL PASSENGER 
SERVICE ACT OF 1970--CONFER
ENCEREPORT 
Mr. MANSFIELD. Mr. President, I 

submit a report of the committee of con
ference on S. 2016 and ask for its imme
diate consideration . 

The ACTING PRESIDENT pro tem
pore <Mr. METCALF) . The report will be 
stated by title. 

The legislative clerk read as follows: 
The committee of conference on the dis

agreeing votes of the two Houses on the 
amendment of the House to the b111 (S. 
2016) to amend the Rail Passenger Service 
Act of 1970 to provide financial assistance 
to the National Railroad Passenger Corpora
tion, a.nd for other purposes, having met, 
after full and free conference, have agreed to 
recommend and do recommend to their re
spective Houses this report, signed by all the 
conferees. 

The ACTING PRESIDENT protem
pore. Is there objection to the considera
tion of the conference report? 

There being no objection, the Senate 
proceeded to consider the report. 

<The conference report is printed in 
the House proceedings of the CoNGREs
SIONAL RECORD of Oct. 12, 1973, at pp. 
33850-33852.) 

Mr. MAGNUSON. Mr. President, I 
want to take the opportunity to con
gratulate the conferees of the House and 
Senate for doing an excellent job in re
solving the differences in the Amtrak bills 
passed by both Houses. It is a product all 
the conferees can be proud of, and makes 
several substantive reforms in the Rail 
Passenger Service Act of 1970 which 
should do much to improve rail passenger 
service in the United States. 

One substantive change in the Rail 
Passenger Service Act of importance is 
made by the House passed provisions 
which restructure the Board of Directors. 
Probably the most important thing ac
complished by this amendment is the 
addition of two additional consumer rep
resentatives to the Board. 

The conferees considered defining the 
requisite qualities of a consumer repre
sentative, but decided that the Senate 
confirmation process would adequately 
fulfill this function. It is expected that 
the President will send up nominees who 
have demonstrated by education, train
ing, or experience and interest their com
mitment to the provisions of high quality 
rail passenger service. The conferees felt 
that such a commitment was especially 
desirable when dealing with a corpora
tion such as Amtrak, the major function 
of which is to provide service to the 
public. 

The conferees were quite concerned 
about apparent conflicts of interest 
which have appeared on the presently 
existing Board of Directors. Well-publi
cized instances of the representatives of 
the common stockholders--the railroad 
presidents-demonstrating their lack of 
commitment to Amtrak's success, if con
tinued, will lead to legislative reform. It 
is expected that every Board member will 
be committed to the success of the Cor
poration and will not allow any employ
ment position with a railroad to interfere 
with that commitment. If the commit
ment of the railroad representatives on 
the Board to the success of Amtrak re
mains in doubt, the House and Senate 
Commerce Committees will eliminate this 
conflict by legislation. 

The conferees accepted the provision 
in the House-passed bill which defined 
"just and reasonable compensation" in 
section 402 of the Rail Passenger Serv
ice Act of 1970. Acceptance of this defi
nition legislatively reverses the Inter
state Commerce Commission's recent de
cision in Finance Docket 27353 <sub. No. 
1), ''Determination of Compensation un
der section 402(a) of the Rail Passenger 
Service Act, as Amended,". The conferees 
inserted report language which specifi
cally spells out the way in which rail
roads are to be compensated for operat
ing trains for Amtrak. The conferees 
specified no level of maximum payment, 
but made clear that payments in excess 
of short-run available costs are to be 
based on quality of service. It is antici
pated that quantity of service would also 
enter into these calculations, but quality 
of service is to be the major determinant 
of any payments in excess of short-run 
avoidable costs. In this connection, I 
would like to refer my colleagties to the 
colloquy that occurred yesterday on the 
floor of the House of Representatives, 
which appears in the CONGRESSIONAL 
RECORD of October 17 at pages 34479 to 
34484. 

Section 801 of the conference substi
tute, under which the Commission is to 
promulgate regulations necessary to pro
vide adequate service, equipment, tracks, 
and other necessary facllities for quality 
intercity rail passenger service is in
tended to relate to section 402. If Amtrak 
and the railroads cannot agree on com
pensation, quality of service would at 
least be partially determined by com
pliance with Commission standards is
sued under section 801. It is anticipated 
that the railroads and Amtrak would 
agree to a compensation formula. Only 
in the event of a failure to agree would 
the Commission determine compensation. 



34592 CONGRESSIONAL RECORD- SENATE October 18, 1973 

based largely on the quality of serv
ice rendered. 

Section 801 is designed to assure that 
the quality of rail passenger service will 
improve. It is anticipated that the rail
roads and Amtrak could contract for 
quality of service which exceeds the rules 
and regulations issued by the Commis
sion under this section. For instance, if 
Amtrak and a railroad wanted to im· 
prove roadbed quality over what it was 
1n May of 1971-to which standard the 
railroads are already contractually ob
ligated to maintain-the railroad and 
Amtrak could contract for the improve
ments which meet or exceed the regula
tions promulgated by the Commission. 
If the parties could not agree on the 
allocation of costs for such improve· 
ments, the Commission would be em
powered under section 801 (a) to allocate 
such costs. Commission allocation could 
occur whether the improvements were 
necessary to meet Commission issued 
regulations or whether the improvements 
exceeded the requirements imposed by 
those regulations. 

Section 801 is not to be confused with 
the operation of the new section 402(f), 
which permits the corporation to apply 
to the Secretary of Transportation for 
an order requiring a railroad to permit 
accelerated speeds. This provision was 
included to insure that intercity pas
senger trains operated by or on behalf 
of the corporation will be permitted to 
operate at the maximum permissible 
safe speeds under the Federal Railroad 
Safety Act of 1970. The provision is also 
designed to require the Secretary to make 
findings as to whether accelerated speeds 
are unsafe or otherwise impracticable, 
and to ascertain what improvements are 
necessary to make such accelerated 
speeds safe and practicable. Amtrak and 
the railroad could then contract for such 
improvements, and in the absence of 
agreement regarding the allocation of 
costs for such improvements, the Com
mission could allocate such costs under 
the authority of section 801. If the im
provements were required to mee~ regu
lations issued by the Commission under 
section 801, they could be ordered in the 
absence of contractual arrangements. 

It is anticipated that the rules and 
regulations issued by the Commission 
under the new section 801 will define 
with great specificity the requisite ele
ments necessary to provide high-quality 
rail passenger service. Since the Com
mission's powers and duties have been 
expanded under this provision, it is pos
sible that the Commission may want to 
organize a new unit internally to fulfill 
its obligations under section 801. 

Mr. President, I again want to con
gratulate the conferees for their efforts 
in helping to assure that the United 
States will improve intercity rail pas
senger service. Recent energy shortages 
and environmental concerns underscore 
this need. Every major industrialized 
country except the United States is 
vigorously pursuing the development of 
rail passenger service. The legislation 
will help to foster high-quality rail pas
senger service in the United States. 

Mr. HARTKE. Mr. President, the com
mittee of conference has agreed to sev-

eral substitute provisions which resolve 
differences between House and Senate 
passed Amtrak legislation. While gener
ally I am in full agreement and com
pletely support the actions of the con
ference committee, there are a few items 
that should be further explained so as to 
eliminate any possibility of their being 
misunderstood. 

The Senate bill amended section 305 
of the Rail Passenger Service Act of 1970 
by deleting the second sentence of sub
section (a), which relates to railroad 
employees. This was done both to remove 
an inconsistency which presently exists 
in the act as a result of amendments 
made in 1972, and as a further expression 
of the intent of Congress which is ex
pressed in the 1972 amendments-Public 
Law 92-316-that "insofar as practi
cable, the Corporation shall directly op
erate and control all aspects of its rail 
passenger service." It is the consensus 
of the members of the Surface Transpor
tation Subcommittee, that Amtrak should 
directly employ all persons dealing with 
the public and all persons whose full
time occupation is solely rel81ted to the 
provision of intercity passenger services 
provided by Amtrak. 

Mr. President, my subcommittee has 
received a substantial amount of testi
mony indicating that railroad employees 
may not always be as responsive to Am
trak policies and goals as are those who 
are employed directly by the Corpora
tion. One of the major problems faced by 
the Corporation in attempting to pro
vide high quality rail passenger service is 
poor maintenance and a lack of con
trol over the execution of corporate poli
cies. It is my opinion that only by di
rectly employing more of those persons 
engaged in intercity rail pasenger serv
ice will the necessary control and re
sponsibility over the quality of services 
be achieved. While Amtrak may, for 
economic reasons, still want to rely on 
the railroads to provide employees for 
such things as operating personnel, every 
effort should be made by the Corporation 
to insure that all employees having con
tact with the public are employed 
directly by Amtrak. 

Of course, this provision was not in
tended to have any relationship to the 
labor organizations representing em
ployees, whether they work for Amtrak 
or for the railroads. It is designed solely 
as a further expression of congressional 
intent regarding the need to d~rectly 
control employees having contact with 
the public and to exercise more effective 
control over those critical areas of 
maintenance and the like that relate 
directly to the quality of service. 

Mr. President, if there is any theme 
which runs throughout the Amtrak Act 
of 1973, it is a consistent emphasis on the 
need for quality of service. Almost every 
provision in this act springs from the de
sire to see higher quality rail passenger 
service in the United States. This concern 
is especially evident in section 801, which 
for the first time assigns responsibility 
for adequacy of service to a regulatory 
agency. Section 801 provides the Inter
state Commerce Commission with con
siderable new power and responsibility, 
and my subcommittee will be closely 

monitoring the Commission's per
formance in carrying out the mandate 
contained in this section. It may well be 
that the Commission will want to re
organize itself in such a way as to be 
responsive to the obvious needs here. My 
subcommittee will be expecting quick 
and vigorous action from the Commis
sion under section 801, and full coopera
tion from o:tncials of the National Rail
road Passenger Corporation in meeting 
or exceeding the requirements imposed 
by the Commission under section 801. 

Mr. TOWER. Mr. President, I want to 
lend my support to the conference re
port on S. 2016, the Amtrak Improve
ment Act of 1973. This legislation makes 
a number of substantive improvements 
in the Rail Passenger Service Act of 
1970 and gives the National Railroad 
Passenger Corporation the power it 
needs to institute the long-awaited serv
ice between the cities of Dallas and 
Houston, Tex. 

The citizens of Texas, along with o:tn
cials of Amtrak, have been attempting 
to start service between Dallas and 
Houston for some time now, and their 
efforts so far have been frustrated by the 
Southern Pacific Railroad over whose 
tracks the service would operate. The 
Southern Pacific has contended that the 
tracks over this route are in such bad 
condition that they are unfit for the 
operation of passenger trains, although 
there have been reports that freight 
trains operate over the same line at 
faster speeds than the Southern Pacific 
has proposed for Amtrak's passenger 
trains. 

The Amtrak Improvement Act of 1973 
has two provisions designed to deal with 
the sort of problem we have been facing 
in Texas. The first provision is con
tained in an amendment to section 402 
of the Rail Passenger Service Act. This 
amendment adds a new section (f) 
which permits Amtrak to apply to thA 
Secretary of Transportation for an or
der requiring a railroad to permit a.c
celerated speeds by Amtrak trains if that 
railroad had refused to permit such ac
celerated speeds at Amtrak's request. 
The Secretary is required to enter an 
order, after a hearing held pursuant to 
section 553 of title 5 of the United States 
Code, which fixes the maximum permis
sible speeds of Amtrak trains on such 
terms and conditions as he deems reason
able. The Secretary is also required to 
make findings as to what improvements 
are necessary to track, roadbed, sig
nalling systems, or other facilities to per
mit the accelerated speeds requested by 
Amtrak. These improvements would 
relate to the requirements of rules and 
regulations issued pursuant to the Fed
eral Railroad Safety Act. 

The second provision of the Amtrak 
Improvement Act of 1973 which might 
be relevant to the problems faced in the 
Dallas to Houston run is section 801. 
This provision, in addition to requiring 
the ICC to promulgate adequacy of serv
ice regulations, directs the Commission 
to allocate any costs required for im
provement necessary to improve rail pas
senger service. On the Dallas to Hous
ton run, for instance, the Southern Pa
cific has claimed that $7 million is need-
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ed to upgrade the tracks for passenger 
service. The Secretary's order under sec
tion 402 (f) would set out exactly what 
improvements are necessary, and then 
Amtrak and the railroad could agree on 
the division of costs to effectuate these 
necessary improvements. In the absence 
of agreement, the Commission is direct
ed, under section 801, to allocate these 
costs between Amtrak and the railroads. 
Thus, the allocation of cost provision of 
section 801 can be used either to meet 
the adequacy of service regulations issu
ed by the Commission or to pay the cost 
of other improvements in rail passenger 
service either in conjunction with rules 
and regulations issued by the Interstate 
Commerce Commission or independently 
exceeding the requirements promulgated 
by the Commission. 

Mr. President, it is my hope that the 
provisions of tl:.e Amtrak Improvement 
Act of 1973 which I have referred to are 
sufiicient to assure high quality rail serv
ice. It is my opinion that this legislation 
will give the National Railroad Passen
ger Corporation the tools it needs to both 
upgrade service throughout its system 
and to break the deadlock that has pre
vented the institution of much needed 
service betweeen Dallas and Houston. 

Mr. MANSFIELD. Mr. President, I 
move the adoption of the conference 
report. 

The report was agreed to. 

APPEARANCE OF SENATOR ROBERT 
C. BYRD AND SENATOR GRIFFIN 
ON ABC'S "ISSUES AND ANSWERS" 
Mr. MANSFIELD. Mr. President, on 

Sunday, October 14, 1973, the distin
guished assistant majority leader, the 
Senator from West Virginia (Mr. RoBERT 
C. BYRD), and the distinguished assistant 
Republican leader, the Senator from 
Michigan <Mr. GRIFFIN) were inter
viewed by Sam Donaldson and Herbert 
Kaplow, ABC news correspondents, on 
"Issues and Answers." 

I think that the viewpoints of these 
two distinguished Senators are worth 
much as far as the information of the 
Senate and the knowledge of the people 
are concerned, and I ask unanimous con
sent that the interview be printed in the 
RECORD at this point in its entirety. 

There being no objection, the script 
was ordered to be printed in the RECORD, 
as follows: 

"'ISSUES AND ANSWERS" 
Guests: Senator ROBERT BYRD (D. W.Va.), 

Senate Majority Whip. 
Senator ROBERT GRIFFIN (R. Mich.), Sen

ate Minority Whip. 
Interviewed by: Sam Donaldson-ABC 

News Correrspondent and, Herbert Kaplow
ABC News Correspondent. 

Mr. KAPLow. Gentlemen, we are pleased 
you can be with us today, particularly so 1n 
view of the unique circumstances in which we 
find ourselves today. 

Senator Byrd, do you foresee any problems 
in the swift confirmation of Congressman 
Ford for the vice presidency? 

Senator BYRD. I do not at the moment fore
see any problems. I think that the Com
mittee on Rules of the Senate wlll and 
should make very careful preparation for 
the hearings and, having done that, I think 
that the hearings should be as thorough 
as the circumstances indicate at the time. 

I think that the nomination of Mr. Ford 
has been very well received on the Hlll, but, 
having said that, it seems to me that the 
Congress has to share the mandate under 
the Constitution provided for by the 25th 
Amendment to nominate a Vice President. 
This being the case, it seems to me that we 
have a very solemn responsiblllty and I think 
that we ought to conduct ourselves · accord
ingly. 

Mr. KAPLow. Do either of you gentlemen 
know anything in the Ford record that 
might be a problem? 

Senator GRIFFIN. Let me answer that, Herb. 
I have known Gerry Ford for at least 20 

years, during the whole period of my serv
ice in the Congress, which is 18 years, and 
he has been one of my closest friends. I know 
him very well. 

I don't know anyone who you could 
describe as a person with higher standards 
in terms of integrity, honesty. He has won 
the respect, obviously, of his colleagues both 
on the Democratic side of the aisle and the 
Republican aisle by his performance and 
leadership in the House; earned hls election 
and re-election as leader. I would think that 
it would be a reflection on the Congress it
self 1f it didn't move speedily to confirm a 
nominee like Gerald Ford. 

Former Justice Goldberg has said as much 
over the weekend, that the nation really 
can't stand the trauma of any indication 
or suggestion of playing politics with this 
nomination. 

Mr. DoNALDSON. Well now, Senator Griffin, 
of course, the Democrats do control Con
gress and they wlll control the timetable. At 
what point do you think you would start to 
accuse them of dragging their feet? Three 
weeks, four weeks, five weeks? 

Senator GRIFFIN. Well, yesterday the Ma
jority Leader, Mike Mansfield, said a nominee 
like Gerald Ford ought to be confirmed by 
the end of the month and I think that Mike 
states the situation very well. That would 
give the Congress time, the committees 
time to make their investigation and to get 
an FBI report back. Perhaps it would take 
another week beyond that. I think Mike was 
a little bit shy in hls estimate. But certain
ly when you get into 3, 4, 5 weeks, I think 
that Is much too long for a nominee like 
Gerald Ford, unless there Is some real sub
stantial reason that develops. 

Mr. DONALDSON. May I go forward and just 
about the general process? Gerald Ford 
wlll, if I am correct, be the first person 
who Is a nominee for Vice President to under
go a full field FBI check in that capacity. 
But maybe it makes good sense in the light 
of what has happened. Is there any way either 
one of you can think of that we might in 
the future avoid a Spiro T. Agnew type sit
uation, or an Eagleton situation? 

Senator BYRD. May I say this with respect 
to what my colleague says here about drag
ging the feet, I share his viewpoint at the 
moment that Gerry Ford is a clean can
didate, but I don't think that-while we 
should act with dispatch, I don't think we 
should act with haste. I think the important 
thing here is to assure the American people 
that Gerry Ford has the character, integrity 
and the honesty which are so needed in gov
ernment these days in order to rebuild the 
confidence of the people in the American 
political system. I think it Is necessary that 
we take whatever time is adequate in pre
paring for the hearings and in the conduct 
of the hearings, and I also share with him 
the viewpoint that there should not be par
tisan politics involved. This Is a political 
question, but we should not be partisan in 
our approach. I think it Is our duty under 
the Constitution to approach this seriously, 
solemnly and to attempt in every way to 
fully explore the credentials and the quali
fications of this candidate. 

Now, this 1s the first time that a Vice 
Presidential candidate will have received 

such scrutiny. I think it is ironic that this 
Is the case, that only after a tragedy has 
occurred in American politics does the Vice 
Presidential candidate undergo careful scru
tiny. Gerry Ford wlll be the first Vice Presi
dential candidate in American history to 
undergo such scrutiny. 

Mr. DONALDSON. Ought he to be the last? 
Senator BYRD. No. I think both parties 

ought to create a mechanism whereby the 
number two man wUl be selected not on the 
basis of hls charisma, not on the basis of 
how he will balance out the ticket geo
graphically or philosophically, not on the 
basis of whether or not he Is a good cam
paigner, but there ought to be this mecha
nism and I think it can be provided, where
by the number two man will undergo the 
kind of scrutiny that he ought to undergo 
in order to assure the American people in 
both parties that the number two man Is 
the correct man. 

Senator GRIFFIN. If I could address myself 
to the question, I think after the experience 
that both parties have had in this past elec
tion with their nominees for Vice President, 
we really ought to take a whole new look 
at the process for selecting Vice Presidential 
nominees. The very least should be reform 
at the conventions and to provide more time 
for consideration. But I'd like to suggest that 
the 25th Amendment as it is being im
plemented in this particular case could well 
lead the way toward another constitutional 
amendment to provide that the Vice Presi
dent should be selected after the election of 
the President and in somewhat the same 
manner that we are now selecting a Vice 
President. I think that it would be altogether 
appropriate that the Congress would play 
a role in this selection as it is taking place 
at the present time. 

I think what is going on right now is good 
for the country, it Is good for Congress to 
be involved. The Vice President is the pre
siding officer of the Senate. I would suggest 
that after the President has been elected, 
he could submit a name for Vice President 
to the Congress to be confirmed before the 
inauguration date, or if there were concern 
about that working, perhaps the President 
could submit three names to the Congress 
during that interim period and let the 
Congress select the Vice President. 

I th1nk that ought to be seriously studied 
and I have my staff working on a possible 
constitutional amendment at the present 
time. 

Mr. KAPLow. Senator Grl.ffi.n, did the pun
ishment that was meted out to former Vice 
President Agnew fit the crime? 

Senator GRIFFIN. Herb, that is a very diffi.
cult question to answer, as I am sure most 
people would recognize. I think that Attorney 
General Elliot Richardson did a very remark
able job in bringing this crisis to some kind 
of a logical and rational conclusion. I know 
there are many people who Will feel that if 
someone else had done the same thing, they, 
of course, would have been sitting in jail 
and here this person Is getting off by merely 
resigning and paying a fine, and yet I think 
it has got to be taken into account what 
it would have done to the national interest 
to have a long-drawnout crlsls with a cloud 
hanging over a Vice President for a long 
period of time, and also the fact that this 
man has suffered a great deal as a result 
of the humlllation involved in resigning. Also, 
we should keep in mind that he Is still sub
ject to civil llablllty, perhaps, or a tax pay
ment and that the State of Maryland hasn't 
decided yet at least whether they are going 
to pursue the possib111ty of criminal punish
ment. 

Mr. KAPLOW. But is not the ultimate test 
of whether our system Is functioning is that 
the highest plan in this country gets no 
preferential treatment and the lowest, eco
nomically, socially, politically? 
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Senator GRIFFIN. I think that is a con

sideration and I believe you have to crank 
into the equation, however, that if any other 
person in the United States of either party 
were the Vice President under these circum
stances, he would have been treated the same 
way. 

Mr. DONALDSON. Senator Byrd, I would like 
to have you answer that question. Do you 
think the punishment fits the crime? 

Senator BYRD. From the standpoint of just 
common perception, I think a. $10,000 fine 
and three years on probation would appear 
to be a rather minor punishment for the 
crime. 

Yet, on the other hand, I think we have to 
remember this man's political career is com
pletely demolished. Economically, he is 
ruined. His family is shamed, and through 
no fault of themselves. He is disgraced na
tionally. He is subject to possible disbarment 
in the State of Maryland. He is subject to 
further tax penalties plus the interest on 
the back taxes, and so I think this man is 
crushed politically, economically and person
ally. And to add to that, as Senator Griffin 
has said-it is repetitious--for him to have 
stayed in office, to have undergone a long, 
brutal trial, would have been very damaging 
to the national interest. 

Mr. DoNALDSON. I don't pretend to know 
what Mr. Agnew intends to say to the Ameri
can people on Monday, as I understand he 
is going to speak, at least on one television 
network. But would it be helpful or hurtful 
if he chooses to say that he is innocent of 
all of the other allegations that were con
tained in that Justice Department summary 
of the potential evidence, and if he asserts, 
as he did once in Los Angeles not long ago, 
that the Justice Department was really fram
ing him; what would that accomplish, if that 
is in fact the tenor of his speech? 

Senator GRIFFIN. Well, Sam, I think it 
would be highly inappropriate to try to sit 
here and decide or speculate on what Mr. 
Agnew might say tomorrow night. I am 
frankly a little bit disappointed that he is 
going on television at all, but I wlll just have 
to walt and see what he wlll say. I couldn't 
speculate on that. 

Mr. DONALDSON. Do you think it is a good 
idea for him to speak? It certainly is right, 
Senator Byrd, but what is your thought? 

Senator BYRD. He has to make that de
cision. I don't know what he is going to say. 
It depends on what he is going to say. I, at 
the moment, can't attempt to second guess 
him. 

Mr. KAPLow. What would you tell the next 
man who is convicted of income tax evasion 
whose family is disgraced, who loses his posi
tion, who is economically broken and who 
goes to jail and says, "All right, Vice Presi
dent Agnew suffered three-quarters of these 
indignities but he is not in jail." What are 
you going to tell him? 

Senator GRIFFIN. Herb, I don't think I can 
add to the answer I have already given. I 
realize it perhaps doesn't satisfy you, but I 
don't think you can have a s81tisfying answer 
in the dilemma that the Attorney General 
faced in this particular situation. I think he 
came out with the best answer possible in 
terms of !the national interest . 

Mr. KAPLOW. Is not this country supposed 
to have the fiber to be able to stand a pro
tracted pursuit of justice to the very end? 

Senator GRIFFIN. Oh, I think we could have 
survived. I think t t would have been a very 
traumatic and difficult, divisive experience; 
one that we don't really need at the present 
tlm.e, and I don't think it would have been 
a good thing. We probably could have sur
vived it. 

Mr. DoNALDSON. Let me pick up on Herb's 
question and move it forward to perhaps the 
next crisis in this extraordinary year of ours. 

The Appellate Court ruled on Friday in its 
words that he, meaning President Richard 
Nixon, is not above the law's commands and 

he must give up the tapes. Now, the Presi
dent, of course, has the right to appeal that 
to the Supreme Court and most people be
lieve he wlll, but if the Supreme Court rules 
against the President and if the President 
refuses to obey, Senator Byrd, would you ex
pect impeachment proceedings to be brought 
against him? 

Senator BYRD. I think it would raise a seri
ous prospect of impeachment proceedings 
which, of course, would have to be initiated 
by the House of Representatives. 

(Announcements) . 
Mr. DoNALDSoN. Senator Byrd, we were 

talking about the tape issue and you had 
said if the President refused a Supreme 
Court decision to turn over the tapes you 
thought impeachment proceedings might be 
brought by the House. Why do you think 
that? 

Senator BYRD. Well, because I think that 
for any branch of the government to set it
self up as being above the law is very detri
mental to the very foundations of our poli
tical system and if the court makes the deci
sion in support of the Circuit Court, and 
of the District Court, the President ought to 
release at least the relevant portions of the 
tapes. 

I think the American people are going to 
expect the President to do that. I don't 
happen to agree with Mr. Connally in what 
he said in this respect, or was reported to 
have said. 

I would hope though that the President 
would, in the meantime, negotiate with 
Professor Cox and with Judge Sirica, a 
process whereby the relevant portions of 
these tapes would be made available and 
thus avoid another very traumatic crisis. 

Senator GRIFFIN. I really can't disagree 
with anything that Bob Byrd has said other 
than to add and be sure we do not forget 
that President Nixon said that he would 
comply with and follow the direction of a 
definitive decision by the United States Su
preme Court. 

Mr. DONALDSON. What dO you Cali "defini
tive?" 

Senator GRIFFIN. I think clearly if there 
would be a unanimous court that would 
order him to turn over the tapes by a cer
tain date, there wouldn't be any question 
about it. If you ended up with five to four 
decisions with opinions going in all direc
tions that were fuzzy and not definitive, that 
would be the other extreme. In between I 
think we could have a long discussion of 
what would be definitive, but I think the 
American people will make that judgment 
and of course the House of Representatives 
will make it too. 

Senator BYRD. May I respond to that just 
briefly? I agree with Bob that it ought to 
be-! would hope it would be a decision 
which would not be a very narrowly cut 
decision and I think if it should turn out 
to be a five-four decision, the President 
might feel that is not a definitive decision. 
I happen to disagree with that. I think a 
five to four decision is a majority decision 
and therefore it is a definitive decision. 

I think that the President, however, in 
usin6 the word "definitive" might have been 
talking about a decision that is not rendered 
on the merits, but on the procedural aspects. 
If that is the case, then I would agree with 
him that it would not be definitive. 

Mr. KAPLOW. Do the rest of us not live by 
five to four decisions? 

Senator BYRD. Yes. 
Senator GRIFFIN. Just remember sometimes 

these five to four decisions involve opinions 
of justices going off in all directions. If there 
are five members who have agreed on a course 
of action, then I don't think there is any 
question that he should comply with that 
order. 

Mr. DONALDSON. Do you think Gerald Ford's 
nomination-and let us assume he is con
firmed and he becomes the Vice President--

will in any way affect a decision by the House 
of Representatives in the future to perhaps 
move against Mr. Nixon, if in fact we have 
thi3 situation of a court decision and the 
President refusing to obey it? Would it help 
him, would it hurt him? Just a neutral 
thing? 

Senator GRIFFIN. If you are asking me, I 
would say that it shouldn't, and I think we 
will be watching to see whether or not such 
political considerations would get into the 
way. I think that the question of Mr. Ford's 
noinination being confirmed is one matter 
under our constitutional process. The ques
tion of what the House might do in the event, 
unlikely event I would say, that the Presi
dent wouldn't comply with an order of the 
Supreme Court is another event and the two 
should not be confused or related. 

Mr. KAPLOW. Senator Griffin, you have been 
close to the White House. Do you have any 
reason to believe that the President will ne
gotiate some sort of arrangement short of 
the Supreme Court making its ultimate 
ruling? 

Senator GRIFFIN. No, I can't say on any 
particular authority that I know of any spe
cial information in that regard. I would re
Inind you of an answer that the President 
gave in one of his press conferences when 
he was asked whether or not if the Supreme 
Court upheld his view, saying that he didn't 
have to turn over the tapes, would he never
theless make them available voluntarily? I 
was ~·ery interested in the fact that he didn't 
say No. He said: "Would you come back and 
ask me that question at a later time if it is 
an appropriat e question?" 

I bave personally been encouraging there
lease of those tapes on a voluntary basis, at 
the eame time reco~nizing that he has a 
strong, legal case, in my view, for the position 
he has taken in terms of the legal questions 
involved. 

Mr. KAPLow. If I understood you correctly, 
you agreed with Senator Byrd a few moments 
ago when you said that if the court renders a. 
"definitive" decision and the President does 
not abide by it, you would agree that im
peachment proceedings would be-take it up 
from there. 

Senator GRIFFIN. As I understand Senator 
Byrd, he said there would be a likelihood that 
the House would move toward impeachment 
proceedings, or words to that effect, and I 
wouldn't disagree. 

Senator BYRD. I said that it would raise 
the prospect. 

Senator GRIFFIN. Raise the prospect. Now 
let me just head you off a. little bit, Herb, 
and I think Bob would agree with me. We 
are Senators. In the event there would be an 
impeachment proceeding and it would come 
over to the Senate for trial, we would sit in 
judgment and have to decide the very ques
tion that you are asking, or trying to get to 
and that is, should a President be removed 
from office under those circumstances. I 
don't think that we should make that judg
ment now. That is a judgment we would have 
to make later if the circumstances arose. 

Mr. KAPLow. What I am asking both of you 
is, do you agree that the prospects are like
ly, or do you agree that the House should 
therefore start impeachment proceedings? 

Senator BYRD. I don't think I could say 
that they are likely, nor can I say that it 
should. I think I would have to await the 
Supreme Court's decision, try to analyze 
that in my own mind and then see what 
the President does 1n reaction to that de
cision, but I would say this, that if he should 
refuse what is clearly to most of us a defini
tive ruling by the Supreme Court that he 
should release those tapes, I should think 
that we would have a very serious problem on 
our hands. 

Senator GRIFFIN. This is all based on spec
ulation because he said he would comply 
with the court. 
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Mr. KAPLow. You tend to agree essentially 

with Senator Byrd? 
Senator GRIFFIN. That it would raise the 

prospects, yes. 
Mr. DoNALDSON. Let me move you out of 

the speculative to the action. 
There is a war on in the Mideast, and there 

are reports today that the United States is 
going to resupply Israel with Phantom jet 
bombers. These reports have not been con
firmed to the best of my knowledge, publicly, 
by U.S. officials. Is it a good idea, should we 
give Israel jet planes now? 

Senator BYRD. I think in view of the fact 
that the Soviet Union is airlifting equipment 
to the Arab countries, even though our coun
try is, I think, on a fairly friendly basis with 
the Arab countries, I think we have no alter
native but to help to maintain the balance of 
power in the Middle East and we do that 
by resupplying Israel. 

Mr. KAPLow. Senator Byrd, you are on the 
Foreign Relations Committee. I don 't know 
whether that gives you more information 
than the rest of us have, but are we send
ing something? Has the balance been dis
turbed? 

Senator BYRD. I am not on the Foreign Re
lations Committee. Senator Griffin is. 

Senator GRIFFIN. I can say I talked with 
Secret ary Kissinger this morning to get an 
upd-ate on the situation. It is serious. It is 
particularly disturbing that Jordan has now 
moved a brigade into Syria. There are some 
indications of the possible cut-off of oil, at 
least in the wind. 

I t h in k in terms of our past relationships 
and commitments in effect to Israel that the 
least that we can do is to provide them with 
a balance of arms. I think that the key to 
this whole situation is our relations with 
the Soviet Union. So far a detente hasn't 
broken down as a result of what has hap
pened over there, even though it has been 
strained, and the hope I think is that work
ing with the Soviet Union we are going to 
somehow bring this war to -an end with some 
kind of a cease fire that can be implemented. 

Mr. DoNALDSON. First, a quick question, 
then a longer one. You talked to Dr. Kissin
ger this morning. Are we going to resupply 
Israel with planes? 

Senator GRIFFIN. I think that there isn't 
any question that we will be supplying Israel 
with planes and equipment. 

Mr. DoNALDSON. Second question: How can 
you say the detente has not broken down if 
on one hand the Soviet Union is pouring 
material into the Arab countries; on the 
other hand, we are pouring Ina.terials into 
Israel. 

Senator GRIFFIN. It hasn't broken down be
cause we are in close communication with 
the leaders of the Soviet Union. I thin k we 
understand each other's position and the 
clients that we have on either side. It is not 
surprising to either side tha.t there would be 
the resupply. 

It hasn't broken down because we are 
working together stlll trying to figure out a 
way to bring this thing to an end. 

Mr. KAPLow. Did Kissinger tell you what 
the Russians were sending Egypt and Syria? 

Senator GRIFFIN. No. 
Mr. KAPLow. Was it your impression these 

were supplies that did not go into the criti
cal equipment area? 

Senat or GRIFFIN. I must say, Herb, we 
didn't go into that. 

Mr. KAPLOW. He left you with the im
pression he is stm working with the Soviets 
and the Soviets are still interested in not 
letting the battle escalate or in ending the 
fighting. 

Senator GRIFFIN. I can't get into the dis
cussion to that extent and it wouldn't be 
fair. Dr. Kissinger is the one leading our 
dtplomatlc efi'ort 1n a very serious and a 
vigorous way and I think the best attitude 
at the present time is to let him proceed. 

Mr. DoNALDSON. But you mentioned the 

word "oil." Let's look at that question. There 
is a strong indication that the Arabs are 
threatening, at least, to cut off the oil supply 
in retaliation. Blackmail, if you will, of the 
United States policy. 

If they do that, Senator Byrd, how should 
we reply? 

Senator BYRD. I think we have got to re
member that the Arab countries are pretty 
realistic too. They are going always to act 
in their own best interests. There are several 
of the Arab countries that are conservative 
and are pro-Western. 

I think what we have go• to do here is two 
or three things. One, we have got to continue 
to maintain this balance of power in the 
Middle East and that means we will have to 
do some resupplying of Israel with equip
ment. 

Two, we have got to impress upon the 
Soviet Union that it is the responsibility a 
solemn one of both of these great world 
powers, to bring this fighting to a halt. This 
may mean a cease fire in place. In any event. 
the two warrin g sides ought to get together 
and negotiate a political settlement. That is 
the only way it is going to be br0ught to a 
permanent solution. 

Mr. DONALDSON. Could either of you see 
the United • • • going to war to save their 
oil? 

Senator GRIFFIN. No, I don't see that as a 
prospect, no. 

Mr. KAPLow. Thank you, Senator Byrd, 
Senator Griffin, for being with us on "Issues 
and Answers." 

INVOLVEMENT IN ISRAEL 
Mr. WILLIAM L. SCOTT. Mr. Presi

dent, it does not take any great am~unt 
of wisdom to know that a very senous 
situation is developing in the Middle 
East which could result in the direct in
volvement of our own country. This 
comes just a few months after the ter
mination of our involvement in the long
est war in our history. We know that 
there was no declaration of war in Viet
nam, no instant involvement but a sit
uation in which we first sent equipment, 
then advisers, then a few troops, later 
more troops, until more than one-half 
million of our young men were involved. 
It was a conflict that resulted in great 
division within our country, with dem
onstrations in the streets, with some of 
our young people going to Canada or 
other parts of the world to escape their 
military obligations. It was an unpop
ular and costly war that most Americans 
would have avoided if they had known 
how it was going to develop. We should 
have learned a lesson. 

What happened in Vietnam should 
serve as a guide for what could happen 
in the Middle East and I am concerned 
about the position we are taking. In my 
opinion the overwhelming majority of 
the American people want to avoid an
other involvement regardless of where 
their sympathy may be. We cannot pre
sume to settle every conflict that devel
ops. There is a great deal of difference 
between cooperating with other major 
nations within the free world to main
tain peace and attempting to be the po
liceman for the entire world. 

It is my understanding that this coun
try is the only Nation furnishing mate
rial and equipment to Israel at this time. 
It is also my understanding that the So
viet Union is supplying the Arab na
tions. Not only does the possibility exist 
of us becoming involved in a regional 

war, but with the two great powers air
lifting and shipping supplies to opposite 
sides, a global conflict could result. 
Therefore, I want to indicate opposition 
to the President's action in sending war
ships, marines, or other military person
nel to the Mediterranean area. I believe 
our President and Secretary of State 
should exercise great caution in their de
cisions and encourage a negotiated set
tlement rather than to practice what 
might be called "gunboat diplomacy." 

Mr. President, I am concerned about 
Americans flying airplanes to Israel with 
war materials of all kinds. Apparently, 
the purpose is to replenish the supply 
of equipment and material Israel has 
lost in the war so far. But it is also my 
understanding that no other nation will 
even permit our planes to land to refuel 
and that, except for a field in the Azores, 
we have to fly nonstop to Israel. This 
reinforces the belief that whatever ac
tion we are taking is being done without 
any support from other nations within 
the free world. 

All of us were pleased with the termi
nation of our involvement in Vietnam 
and we were more happy to have our 
prisoners of war returned, although 
there is a continuing concern about men 
still missing and unaccounted for. Our 
national security is not involved; yet, 
we are going it alone, much as we did 
in Vietnam. In my opinion, our national 
security rests in having military forces 
second to none, in exercising restraint 
and caution, determining what is right, 
and then taking joint action with other 
major nations of the free world to pre
serve peace. 

We have much to lose by involvement 
in Israel. Of course, it would mean an 
increase in military spending, more in
flation, and scarcity of material of all 
kinds. It could result in the loss of oil 
that we now obtain from some of the 
oil-producing nations of the Middle East. 
But, most important, Mr. President, it 
could also result in the loss of the lives 
of many of our young men, and this is 
my primary concern. If we become in
volved in the Middle East, the demon
strations on our streets and college cam
puses during the Vietnam conflict might 
be mild compared with the internal dif
ficulties we would experience by such a 
course of action. And the fury of the 
mob might well be directed against those 
people who are now agitating for our 
involvement. There are limits to what 
our free institutions can withstand. 

Let me conclude, Mr. President, by 
saying that as a member of.the Armed 
Services Committee and a Member of 
the U.S. Senate, I cannot support any 
action of the President or the adminis
tration which tends to involve us in this 
conflict but will work with other like
minded Senators in opposing our involve
ment in every reasonable way. I hope 
that the American people will let their 
Representatives and Senators, as well as 
the administration, know that they do 
not want us to become involved in a 
war in the Middle East and that they 
do not want us to continue to risk in
volvement in this conflict by having our 
men fly supplies to Israel or by sending 
our naval fleet, our marines, or other 
military personnel into the Mediter-
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ranean area as a threat to the Arab 
nations. It is an explosive situation which 
I know is of concern to all Senators and 
all of the American people. 

ENROLLED BilLS AND JOINT 
RESOLUTION PRESENTED 

The Secretary of the Senate reported 
that on October 16, 1973, he presented to 
the President of the United States the 
following enrolled bills and joint resolu
tion: 

S. 2282. An act to change the name of the 
New Hope Dam and Lake; 

s. 2486. An act to provide that the project 
referred to as the Trotters Shoals Dam and 
Lake on the Savannah. River, Georgia and 
South Carolina, shall hereafter be known and 
designated as the "Richard B. Russell Dam 
and Lake"; and 

S.J. Res. 164. Joint resolution to permit the 
Secretary of the Senate to use his franked 
mail privilege for a limited period to send 
certain matters on behalf of former Vice 
President Spiro T. Agnew. 

REPORTS OF COMMITTEES 
The following reports of committees 

were submitted: 
By Mr. MANSFIELD (for Mr. FULBRIGHT), 

from the Committee on Foreign Relations, 
without amendment: 

s. 1526. A bill to amend the International 
Organization Immunities Act to authorize 
the President to extend certain privileges and 
immunities to the Organization of African 
Unity; and 

H.R. 5943. An act to amend the law author
izing the President to extend certain privi
leges to representatives of member states 
on the Council of the Organization of Ameri
can States (Rept. No. 93-471) . 

By Mr. CANNON, from the Committee on 
Rules and Administration without amend
ment: 

S. Res. 178. Resolution authorizing addi
tional expenditures by the Committee on In
terior and Insular Affairs for routine pur
poses (Rept. No. 93-472). 

s. Res. 188. Resolution authorizing the 
printing of additional copies of Senate hear
ings on copyright law revision (Rept. No. 93-
473). 

H. Con. Res. 275. Concurrent Resolution 
providing for the printing of 1,000 additional 
copies of the hearings before the Subcom
mittee on the Near East of the Committee on 
Foreign Affairs entitled "U.S. Interests in 
and Policy Toward the Persian Gulf" (Rept. 
No. 93-474). · 

H. Con. Res. 322. Concurrent resolution to 
reprint and print the corrected Report of the 
Commission on the Bankruptcy Laws of the 
United States (Rept. 93-475). 

By Mr. CANNON, from the Committee on 
Rules and Administration, with an amend
ment: 

S. Res. 17f>. Resolution authorizing sup
plemental expenditures by the Committee 
on Veterans' Affairs for inquiries and in
vestigation (Rept. No. 93-476}. 

S. Res. 183. Resolution authorizing the 
printing of a compilation of materials on 
the 25th amendment as a Senate document 
(Rept. No. 93-477). 

H. Con. Res. 184. Concurrent resolution 
to print as a. House document the Constitu
tion o! the United States (Rept. No. 93-478). 

EXECUTIVE REPORTS OF 
COMMITI'EES 

As in executive session, the following 
favorable reports of nominations were 
submitted: 

By Mr. RANDOLPH, from the Committee 
on Public Works: 

Warren Clay Wood, of Nebraska, to be 
Federal Cochairman of the Old West Re
gional Commission. 

The above nomination was approved 
subject to the nominee's commitment to 
respond to requests to appear and testify 
before any duly constituted committee 
of the Senate. 

By Mr. FULBRIGHT, from the Committee 
on Foreign Relations, with three declara
tions: 

Executive S, 92d Congress, second session, 
Patent Cooperation Treaty and Annexed Reg
ulations (Exec. Rept. No. 93-20). 

By Mr. FULBRIGHT, from the Committee 
on Foreign Relations, with a declaration: 

Executive F, 93d Congress, first session, 
Convention Concerning the Protection of the 
World Cultural and Natural Heritage (Exec. 
Rept. No. 93-23}. 

By Mr. FULBRIGHT, from the Committee 
on Foreign Relations, without reservation: 

Executive E, 93d Congress, first session, 
St rasbourg Agreement Concerning the In
ternation al Patent Classification (Exec. Rept. 
No. 93-21}; and 

Execut ive R, 93d Congress, first session, 
Statutes o! the World Tourism Organiza
tion (Exec. Rept. No. 93-22) . 

COMMUNICATIONS FROM EXECU
TIVE DEPARTMENTS, ETC. 

The PRESIDENT pro tempore laid be
fore the Senate the following letters, 
which were referred as indicated: 
REPORT OF NATIONAL AERONAUTICS AND SPACE 

ADMINISTRATION 
A letter from the Administrator, National 

Aeronautics and Space Administration, trans
mitting, pursuant to law, a report concern
ing transfer through the General services 
Administration, to the U.S. Postal Service 12 
acres of land at the Michaud Assembly Fa
cility, New Orleans, La. (with an accompany
ing report}. Referred to the Committee on 
Aeronautical and Space Sciences. 

PROPOSED LEGISLATION FROM THE SECRETARY 
OF THE TREASURY 

A letter from the Secretary of Treasury, 
transmitting a draft of proposed legislation 
to improve the efficiency and flexibility of 
the financial system of the United States in 
order to promote sound economic growth, in
cluding the provisions of adequate funds 
for housing (with accompanying papers). Re
ferred to the Committee on Banking, Housing 
and Urban Affairs. 

REPORT OF EXPORT-IMPORT BANK OF THE 
UNITED STATES 

A letter from the President and Chairman, 
Export-Import Bank of the United States, 
transmitting, pursuant to law, a report for 
t h e quarter ended March 31, 1973 (with an 
accompanying report). Referred to the Com
mittee on Banking, Housing and Urban Af
fairs. 

REPORT OF NATIONAL RAILROAD PASSENGER 
CORP. 

A letter from the vice president, Public 
and Government Affairs, transmitting, pur
suant to law, a report on average number 
of passengers per day on board each train 
and on-time performance at final destination 
of each train, for the month of August 1973 
(with a.n accompanying report.) Referred to 
the Committee on Commerce. 
REPORT OF THE NATIONAL RAILROAD PASSENGER 

CORP. 
A letter from the vice president for Public 

and Government Affairs transmitting, pur
suant to law, the report for the month of 
June 1973 of the National Railroad Passen
ger Corp. (with an accompanying report). 
Referred to the Committee on Commerce. 

REPORT OF THE SECRETARY OF HEALTH, 
EDUCATION, AND WELFARE 

A letter from the Secretary of Health, Edu
cation, and Welfare transmitting, pursuant 
to law, his annual report concerning the 
committees which advise and consult with 
him or his designees in carrying out his func
tions (with an accompanying report) . Re
ferred to t he Committee on Finance. 

REPORT OF FoREIGN CLAIMS SETTLEMENT 
COMMISSION 

A letter from the Chairman, Foreign Claims 
Settlement Commission, transmitting, pur
suant to law, the annual report of the Com
mission (with an accompanying report} . Re
ferred to the Committee on Foreign Rela
tions. 

INTERNATIONAL AGREEMENTS OTHER THAN 
TREATIES 

A letter from the assistant legal adviser for 
treaty affairs of the Department of State 
transmitting, pursuant to law, copies of in
ternational agreements other than treaties 
entered into between the United States and 
certain other countries (with accompanying 
papers} . Referred to the Committee on For
eign Relations. 

REPORT OF OFFICE OF MANAGEMENT AND 
BUDGET 

A letter from the Director, Office of Man
agement and Budget, transmitting, pursuant 
to law, a report on budgetary reserves as of 
September 30, 1973 (with an accompanying 
report}. Referred to the Committee on Gov
ernment Operations. 

PROPOSED LEGISLATION BY THE U.S. 
INFORMATION AGENCY 

A letter from the Director of t he U.S. In
formation Agency transmitting a draft of 
proposed legislation to authorize appropria
tions for U.S. participation in the Interna
tional Ocean Exposition (with accompanying 
papers). Referred to the Committee on For
eign Relations. 

REPORT OF THE COMPTROLLER GENERAL 
A letter from the Comptroller General of 

the United States transmitting, pursuant to 
law, a report entitled "U.S. Assistance to the 
Khmer Republic (Cambodia)" (with an ac
companying report). Referred to the Com
mittee on Government Operations. 

REPORT OF DEPARTMENT OF THE INTERIOR 
A letter from the Assistant Secretary of 

the Interior, reporting, pursuant to law, on 
receipts and expenditures of the Department 
in connection with the administration of the 
Outer Continental Shelf Lands Act of 1953. 
Referred to the Committee on Interior and 
Insular Affairs. 
DESIGNATION OF CHATTOOGA RIVER AS AN ADDI

TION TO THE NATIONAL WILD AND SCENIC 
RIVERS SYSTEM 
A letter from the Under Secretary of Agri

culture, reporting, pursuant to law, on the 
designation of the Chattooga River and its 
immediate environs as an addition to the 
national wlld and scenic rivers system (with 
accompanying papers). Referred to the Com
mittee on Interior and Insular Affairs, and 
pursuant to Public Law 90-54.2, ordered 
printed as a Senate document. 
THIRD PREFERENCE AND SIXTH PREFERENCE 

CLASSIFICATION FOR CERTAIN ALIENS 
A letter from the Acting Commissioner, 

Immigration and Naturalization Service, De
partment of Justice, transmitting, pursuant 
to law, reports concerning third preference 
and sixth preference cla.sslftca.tion to certain 
aliens (with accompanying papers). Referred 
to the Committee on the Judiciary. 
REPORT OF U.S. ENVIRONMENTAL PROTECTION 

AGENCY 
A letter from the Secretary, U.S. Environ

mental Protection Agency, transmitting, 
pursuant to law- a report on the estimated 
costs of construction of needed publicly 
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owned wastewater treatment facilities (with 
an accompanying report) . Referred to the 
Committee on Public Works. 

FINANCIAL REPORT OF ATOMIC ENERGY 
COMMISSION 

A letter from the Assistant General Man
ager, Controller, Atomic Energy Commission, 
transmitting, pursuant to law, the financial 
report of the Commission, for fiscal year 
1973 (with an accompanying report). Re
ferred to the Joint Committee on Atomic 
Energy. 

PETITIONS 
Petitions were laid before the Senate 

and referred as indicated: 
By the PRESIDENT pro tempore: 

A joint resolution from the Legislature 
of the State of California. Referred to the 
Committee on Commerce: 

"ASSEMBLY JOINT RESOLUTION No. 54 
"Relative to airline fares 

"Whereas, The Legislature of the State of 
California recognizes the desirability of re
instituting reduced air fares for yauth and 
senior citizens; and 

"Whereas, The Congress of the United 
States is presently considering legislation, 
S. 181 and H.R. 2698, which would permit 
the airlines to establish reduced air fares 
for young people between the ages of 12 and 
22 and senior citizens over 65; and 

"Whereas, In view of the fact that present
ly many airplanes are flying with empty 
seats, the present fare structure constitutes 
a wasteful expenditure of a great national 
resource and further contributes to the fi
nancial deficit which many commercial air 
carriers are currently experiencing; now, 
therefore, be it 

"Resolved by the Assembly and Senate of 
the State of California, 1ointly, That the Leg
islature of the State of California respect
fully memorializes the President and the 
Congress of the United States to enact S. 
181 or H.R. 2698 so as to reinstitute reduced 
air fares for young people and senior citizens; 
and be it further 

"Resolved, That the Chief Clerk of the 
Assembly transinit copies of this resolution 
to the President and Vice President of the 
United States, to the Speaker of the House 
of Representatives, and to each Senator and 
Representative from California in the Con
gress of the United States." 

A resolution of the House of Representa
tives of the Legislature of the Common
wealth of Massachusetts. Referred to the 
Committee on Foreign Relations. 

"RESOLUTIONS 
"Memoralizing the Congress of the United 

States to seek a true and lasting peace 
in the Middle East 
"Whereas, All thougthful people are ex

tremely concerned about the war and blood
shed in the Middle East; and 

"Whereas, In the past twenty-five years 
a Middle Eastern truce, armistice and cease
fire have proven meaningless; and 

"Whereas, Peace in the Middle East can 
only be achieved through free and untram
melled negotiations between the parties di
rectly concerned in the conflict; therefore 
be it 

"Resolved, That the Massachusetts House 
of Representatives hereby memorializes the 
Congress of the United States to insist upon 
secure, recognized and defensible borders in 
the Middle East and to accelerate the flow of 
arms and economic aid to Israel, especially 
to replace immediately the equipment lost 
in the current fighting, and to reject an 
imposed solution to the Middle East con
flict; and be it further 

"Resolved, That copies of these resolu
tions be transmitted forthwith by the Sec
retary of the Commonwealtr. to the Presl-

dent of the United States, to the Secretary 
of State, to the presiding otll.cer of each 
branch of Congress and to the members 
from this Commonwealth. 

"House of Representatives, adopted, Oc
tober 9, 1973." 

A resolution of the M111tary Order of the 
World Wars setting forth national security 
as our No. 1 priority. Referred to the Com
mittee on Armed Services. 

A resolution of the M111tary Order of 
the World Wars regarding the Uniformed 
Services Special Pay Act. Referred to the 
Committee on Armed Services. 

A resolution of the Military Order of the 
World Wars urging funds to be appropriated 
for research, development, technology and 
engineering. Referred to the Committee on 
Armed Services. 

A resolution of the Ukrainian American 
Republic Association of the State of New 
Jersey, Inc., denouncing the U.S.S.R. for its 
treatment of certain people. Referred to the 
Committee on Finance. 

A resolution of the City Council of the 
City of Philadelphia, Pa., urging the con
tinuance of a policy in support of the State 
of Israel. Referred to the Committee on For
eign Relations. 

A resolution of the Military Order of the 
World Wars urging the refusal of ratification 
of the Genocide Convention. Referred to the 
Committee on Foreign Relations. 

A resolution of the M111tary Order of the 
World Wars in opposition to aid for North 
Vietnam. Referred to the Committee on For
eign Relations. 

A resolution of the Mllitary Order of the 
World Wars regarding the balance of power 
to the three branches of national Govern
ment. Referred to the Committee on the 
Judiciary. 

A resolution of the Southeastern Associa
tion of Community Action Agencies, Inc., 
urging the continuance of the Otll.ce of Eco
nomic Opportunity. Referred to the Com
mittee on Labor and Public Welfare. 

A resolution of the M111tary Order of the 
World Wars urging the establishment of an 
effective civilian personnel security program .. 
Referred to the Committee on Post Office and 
Civil Service. 

INTRODUCTION OF BILLS AND 
JOINT RESOLUTIONS 

The following bills and joint resolu
tions were introc'iuced, read the first time 
and, by unanimous consent, the second 
time, and referred as indicated: 

By Mr. JACKSON (for himself, Mr. 
RANDOLPH, and Mr. MAGNUSON): 

S. 2589. A bill to authorize and direct the 
President and State and local governments 
to develop contingency plans for reducing 
petroleum consumption, and assuring the 
continuation of vital public services in the 
event of emergency fuel shortages or severe 
dislocations in the Nation's fuel distribu
tion system, and for other purposes. Referred 
to the Committee on Interior and Insular 
Affairs. 

By Mr. GRIFFIN (for Mr. GOLDWATER) : 
S. 2590. A bill to increase the rights of the 

surface owners of private lands where the 
United States retains the reserved mineral 
interests. Referred to the Committee on In
terior and Insular Affairs. 

By Mr. BENNE'IT (for Mr. SPARKMAN) 
(for himself and Mr. ToWER): 

S. 2591. A bill to improve the efficiency and 
flexlbUity of the financial system of the 
United States in order to promote sound eco
nomic growth, including the provision of ade
quate funds for housing. Referred to the 
Committee on Banking, Housing, and Urban 
Affairs. 

By Mr. PROXMIRE: 
S. 2592. A bill to amend the Federal Credit 

Union Act with respect to the termination of 

insured status under the act of credit unions 
other than Federal credit unions. Referred to 
the Committee on Banking, Housing, and 
Urban Affairs. 

By Mr. EASTLAND (by request): 
S. 2593. A bill for the relief of loan 

Gheorghe Jacob; and 
S. 2594. A bill for the relief of Jan Sejna. 

Referred to the Committee on the Judiciary. 
By Mr. DOMINICK: 

S. 2595. A bill to amend the Internal Reve
nue Code of 1954 to provide for a tax on 
every new automobile with respect to its fuel 
consumption rate, and for other purposes. 
Referred to the Committee on Finance. 

By Mr. COOK: 
S. 2596. A bill to provide relief to units of 

local government from liability for repay
ment of excessive payments made due to an 
error by the United States under the State 
and Local Fiscal Assistance Act of 1972. Re
ferred to the Committee on Finance. 

By Mr. STENNIS: 
S. 2597. A bill to amend section 102 of the 

National Security Act of 1947 to clarify the 
authority of the Central Intelligence Agency 
with respect to certain intelligence opera
tions. Referred to the Committee on Armed 
Services. 

By Mr. DOMENICI (for lllmself, 
Mr. EASTLAND, Mr. RANDOLPH, Mr. 
NELSON, Mr. FANNIN, Mr. PERcY, Mr. 
BAKER, Mr. MATHIAS, Mr. GRAVEL, Mr. 
HUMPHREY, Mr. BUCKLEY, Mr. BART
LETT, Mr. DOMINICK, and Mr. 
MUSKIE): 

S. 2598. A bill entitled "Car Pool Incentives 
Act of 1973". Referred to Committee on Pub
lic Works. 

By Mr. HATFIELD: 
S. 2599. A bill to repeal the Economic Sta

bilization Act of 1970. Referred to the Com
mittee on Banking, Housing and Urban 
Affairs. 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. JACKSON (for himself, 
Mr. RANDOLPH, and Mr. MAGNU
SON): 

S. 2589. A bill to authorize and direct 
the President and State and local govern
ments to develop contingency plans for 
reducing petroleum consumption, and 
assuring the continuation of vital public 
services in the event of emergency fuel 
shortages or severe dislocations in the 
Nation's fuel distribution system, and for 
other purposes. Referred to the Commit
tee on Interior and Insular Affairs. 
EMERGENCY MEASURES NEEDED TO PROTECT THE 

NATION'S ENERGY SYSTEM AND ECONOMY 
Mr. JACKSON. Mr. President, yester

day, Arab producing nations meeting in 
Kuwait vowed t{) reduce Mideast oil pro
duction by 5 percent each month until 
Israel retreats to pre-1967 boundaries. 

This threat from abroad to the secu
rity of the Nation's oil supply comes at a 
time when we already face serious short
ages of home heating oil, propane, jet 
fuel, diesel, residual oil, and gasoline. 
Domestic production of crude oil has 
peaked; reftneries are operating at the 
limits of capacity; stocks of crude oil 
and reftned products stand at the lowest 
levels of the past 3 years; and our energy 
distribution system is seriously malfunc
tioning. 

I am, therefore, now introducing a 
measure in the Senate that will estab
lish an emergency program of rationing 
and contingency planning to deal with 
these severe shortages. 

Emergency legislation is needed be-
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cause of the imminence of serious short
ages as a result of the imposition of ex
port restrictions for political purposes. 

This Nation has to prepare for the 
eventual possibility of being denied up 
to 1.2-million barrels a day of crude oil 
and petroleum products from the Mid
east and Arab countries. 

This loss of imports would consist of: 
First, 800,000 barrels a day of crude oil 

and 100,000 barrels a day of refined 
product imported directly from Arab na
tions, and 

Second, 300,000 barrels a day of re
fined product from Western Europe 
which is produced from Arabian crude 
oil. 

The threat posed by this use of oil as a 
political weapon is compounded by a 
number of existing factors. 

First, we have been projecting a short
age of 100,000 to 250,000 barrels a day of 
heating oil and other refined products 
this winter in the Northeast for over a 
month. 

Second, following the outbreak of ag
gression in the Middle East, military ac
tion reduced crude oil supplies to Eu
rope by 1 million barrels a day. These 
events have an indirect but immediate 
impact on U.S. supplies. Even if hostil
ities were to end tomorrow, and Mideast
ern oil production resumed normal levels, 
the refined product we have been import
ing from Western Europe is now drying 
up. As a result, we will experience short
ages this winter. Some Western European 
nations-Italy and Spain-have already 
imposed export controls. Others will soon 
follow suit. 

The Nation faces a genuine emer
gency, one that is likely to worsen, and 
one which we are not equipped to counter 
at this time. Although we have faced 
shortages in varying degrees now for 2 
years, the administration has consistent
ly failed to act to deal with these short
ages, or to prevent their occurrence in 
the future. 

The administration delayed in imple
menting mam;iatory allocation of scarce 
fuel supplies, until any allocation pro
gram introduced will be a case of too 
little and too late. They delayed through
out 1972 a badly needed increase in pe
troleum imports. And they have devel
oped no contingency plans for dealing 
with the really severe fuel shortages we 
now face. 

Leadership in these areas has come 
from the Congress. Legislation is moving 
toward enaotment which would establish 
a mandatory fuel allocation program, to 
provide a national system of strategic re
serves, mandate the conservation of en
ergy, develop alternate sources of energy, 
undertake a massive energy research and 
development program, and otherwise ad
dress in detail the longer range aspects of 
the energy crisis with which the Nation 
is faced. 

By and large, the administration has 
opposed these measures. These bills are 
critically needed, but they are of little 
assistance in addressing the immediate 
and urgent problems of next month, and 
this winter. 

The bill I am proposing will establish 
an emergency program of rationing and 
contingency planning to deal with criti-

cal shortage conditions that cannot be 
adequately dealt with under existing 
law. This measure will mandate a pro
gram of energy conservation, contin
gency planning, rationing if necessary, 
and new initiatives to increase domestic 
energy supplies. 

This will not be the first time that a 
Federal emergency petroleum production 
and distribution system is established. 
During World War II, and again during 
the Truman administration, the Con
gress passed legislation providing for 
Federal intervention in fuel production 
and distribution to insure maximum 
public benefit in times of emergency. 

This bill does not require immediate 
implementation of rationing and other 
emergency measures. It does provide for 
a contingency plan to do these things if 
and when an emergency energy shortage 
should be declared. This bill is an an
ticipatory and precautionary measure, to 
insure that, in the event of a major 
shortage, we will not be caught unaware. 

The bill authorizes the President to 
declare fuel shortage emergencies when 
requirements for energy or petroleum 
exceed available supply by 5 percent or 
more. State and local governments are 
required to develop emergency fuel 
shortage contingency programs to be im
plemented in the event such an emer
gency is- declared. 

These contingency programs must de
vise a priority system for fuel rationing, 
should it become necessary, and must 
provide the capability of reducing energy 
consumption by 10 percent within 10 
days from the date of program imple
mentation, and by 25 percent within 4 
weeks of implementation. Discretion is 
left to the State or local government to 
determine suitable measures for attain
ing this goal. However, in the event that 
a State or local government fails to de
velop or implement a program, the Fed
eral Government is directed to imple
ment a mandatory energy conservation 
and contingency program. 

The Federal program would require 
mandatory: 

First, reduction in speed limits to 50 
mph or less; 

Second, programs to provide for reg
ular engine tune ups on all automotive 
vehicles; 

Third, an end to all advertising to in
duce increased energy consumption; 

Fourth, promotional and educational 
programs on improved conservation 
practices in space heating and electrical 
consumption; and 

Fifth, increased use of car pools and 
mass transit. 

Notwithstanding any other State or 
Federal action, the bill also requires the 
President to expand available supplies 
of petroleum by: 

First, requiring oil- or gas-burning 
powerplants with coal-burning capabil
ities to reconvert to burning coal, and 
granting temporary variances from air 
quality emission standards to allow such 
conversions, if necessary; 

Second, authorizing the CAB to grant 
variances in scheduling of airplane 
flights, and the ICC in scheduling and 
routing of trucks and other interstate 
vehicles, to increase load factors or de-

crease distances traveled, in order to 
conserve fuel; and 

Third, implementing Federal incen
tives and subsidies to largely increase the 
use of public transportation. 

In a declared emergency, additional 
domestic supplies are required to be pro
duced from certain designated oil fields 
technologically capable of producing 
above their assigned "maximum efficient 
rate" for sustained periods of time-90 
to 180 days. The Office of Oil and Gas 
is authorized to initiate mandatory al
location of crude oil supplies to refiner
ies to assure maximum production capac
ity and is also authorized to project fu
ture product requirements and to man
date adjustments in refinery product 
runs accordingly. 

The final major provision of the bill 
provides for the expansion of useful 
domestic energy supplies by allowing pro
duction on the naval petroleum reserves, 
providing Federal incentives to further 
expand domestic production and refinery 
capacity, and, in the longer run, re
quiring all new stationary power plants to 
be equipped for burning coal as well as 
oil and gas. 

It is estimated that the program out
lined in this proposed legislation, when 
implemented, will save the equivalent of 
about 3-million barrels of oil a day. These 
savings would be more than adequate to 
counter the loss of all imports from Mid
east and Arab countries. These imports 
now account for about 5 percent of total 
U.S. petroleum consumption, but in cer
tain areas of the country the dependence 
on these sources of supply is far greater. 
Because we have lost a great deal of flex
ibility in energy supply and distribution 
in the last few years, certain sectors of 
the economy and certain regions will be 
especially hard hit by a reduction in im
ports. The Northeast and the Atlantic 
Coast, for example, are heavily dependent 
on imported petroleum products for space 
heating, and electric power generation as 
well as transport. The South Central oil 
producing States are considerably less 
dependent on imported oil, but would 
nevertheless be seriously affected by a 
loss of imports through increased com
petition for available domestic fuels. 

Our current situation will require some 
belt-tightening on the part of the Ameri
can people. We may have to learn to do 
more with less. But I am confident that 
we can overcome our present problems, 
and develop better habits of energy con
sumption. I believe the legislation I am 
proposing is a step toward both these 
goals. 

Mr. President, I ask unanimous con
sent that the bill and a summary of the 
bill be printed in the RECORD. 

There being no objection, the bill and 
summary were ordered to be printed in 
the RECORD, as follows: 

s. 2589 

Be it enacted by the Senate and House 
of Representatives of the United States of 
America in Congress assembled, That thts 
Act may be cited as the "National Emergency 
Petroleum Act of 1973." • 
TITLE I-8TATEMENT OF FINDINGS AND 

PURPOSES 
FINDINGS 

SEC. 101. The Congress hereby determines 
that--
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(a) shortages of crude oil, residual fuel 

oil, and refined petroleum products caused 
by inadequate domestic production, environ
mental constraints, and the unavailability of 
imports sufficient to satisfy domestic demand, 
now exist or are imminent; 

{b) such shortages have created or will 
create severe economic dislocations and hard
ships, including loss of jobs, closing of fac
tories and businesses, reduction of crop 
plantings and harvesting, and curtailment of 
vital public services, including the trans
portation of food and other essential goods; 

(c) such hardships and dislocations jeop
ardize the normal flow of commerce and con
stitute a critical national energy crisis which 
is a threat to the public health, safety, and 
welfare and can be averted or minimized 
most efficiently and effectively through 
prompt action by the executive branch of 
Government; 

{d) political disruptions in the world pe
troleum supply and distribution system can 
be expected to cause supply interruptions of 
imports from foreign sources; 

(e) such supply interruptions wm result 
in shortages far greater than any previously 
anticipated, and could create extremely criti
cal shortage conditions as a result of unduly 
cold weather, reductions in refinery opera
tions for mechanical or other reasons, and in
tensified world-wide competition for scarce 
petroleum; 

(f) because of the diversity of conditions, 
climate, and available fuel mix in different 
areas of the nation, the primary govern
mental responsibility for developing and en
forcing emergency fuel shortage contingency 
plans lies with the States and with the local 
governments of major metropolitan are"'s. 

PURPOSES 
SEc. 102. The purpose of this Act is to-
(a) grant to the President of the United 

States, and direct him to exercise, specific 
temporary authority to deal with shortages 
of crude oil, residual fuel oil, and refined 
petroleum products, or dislocations in their 
national distribution system. The authority 
granted under this Act shall be exercised for 
the purpose of minimizing the adverse im
pacts of such shortages or dislocations on 
the American people and the domestic 
economy; 

(b) protect the public health, safety and 
welfare and the national security, and to as
sure the continuation of vital public serv
ices and full employment in the face of criti
cal energy shortages; 

(c) provide a national program to conserve 
scarce energy resources, through mandatory 
and voluntary rationing and conservation 
measures, implemented by Federal, State 
and local governments; 

(d) direct the President and State and 
local governments to develop and demon
strate contingency plans which shall have 
the practical capability of reducing U.S. 
petroleum consumption by 10 percent 
within 10 days, and by 25 percent within 4 
weeks of any interruption of normal supply. 
TITLE Ii. EMERGENCY FUEL SHORTAGE 

CONTINGENCY PROGRAMS 
PRESIDENTIAL AUTHORIZATION 

SEC. 201. (a) The President is hereby au
thorized to declare a national or regional 
emergency requiring implementation of 
emergency fuel shortage contingency pro
grams as provided for in this title. For the 
purposes of this Act, the term "emergency 
fuel shortage" means a disparity of 5 percent 
or more between energy requirements and en
ergy supply, or between the available supply 
of petroleum and petroleum products and 
requirements for such fuels. 

(b) The President may, at hls discretion, 
extend or renew the declared emergency fuel 
shortage as long as the shortage conditions, 
described in subsection (a.) above, continue 
to exist. 

EMERGENCY FUEL SHORTAGE CONTINGENCY 
PLANS 

SEc. 202. (a.) Not later than 30 days after 
the date of enactment of this Act, the Presi
dent shall promulgate requirements for 
emergency rationing, conservation, and con
tingency programs to be developed by each 
State and major metropolitan government, 
and to be implemented for the President by 
such State and local governments in the 
event the President determines there is an 
emergency fuel shortage. Such programs, 
which must be developed within 90 days 
after the date of enactment of this Act, shall 
assure that all vital services will be main
tained and that unnecessary energy con
sumption will be curtailed. 

{b) The rationing and conservation pro
grams provided for in subsection (a) above 
shall include the following conservation 
measures: 

( 1) an established priority system and plan 
for rationing of scarce fuels among distrib
utors and consumers during periods of crit 
ical shortages, and 

(2) measures to reduce energy con
sumption in the affected area by 10 percent 
within 10 days, and by 25 :gercent within 4 
weeks after implementation. 

(c) In the event that a State or major 
metropolitan area fails to design and imple
ment a contingency program as provided, for 
in subsection (a}, the President shall imple
ment for such State or metropolitan area a 
Federal rationing and energy conservation 
program which will include the following 
mandatory measures: 

( 1) reduction in maximum speed limits on 
all roads to 50 miles per hour or less; 

(2) a program to require regular engine 
tune-ups for all automotive vehicles; 

(3) discontinuation of all advertising en
couraging increased energy consumption; 

(4) regular inspection and maintenance of 
commercial and industrial heating and air
conditioning units; 

( 5) maximum winter thermostat settings 
of not more than sixty-five degrees Fahren
heit and minimum summer settings of not 
less than eighty degrees Fahrenheit in all 
buildings owned or leased by the Federal 
Government: 

(6) increased average occupancy of private 
automobiles through the use of car pools. 
During commuter rush hours and at other 
specified times, parking and access in cer
tain critical areas may be limited to cars with 
three or more occupants; 

(7) a program of public education to en
courage energy conservation measures in pri
vate homes and in the private sector, includ
ing: 

(A) regular inspection and maintenance 
of home heating and air-conditioning units, 
and 

(B) reductions in heating, hot water and 
electricity consumption. 

MANDATORY FEDERAL ACTION FOR FUEL 
CONSERVATION 

SEc. 203. Notwithstanding any action taken 
on the part of State or local governments 
pursuant to Section 202, the President shall 
in time of actual or impending emergency 
fuel shortage: 

(a) require that existing electrical power
plants which now burn petroleum or natural 
gas and which have the capability to recon
vert to coal shall convert the necessary plant 
equipment and revert to burning coal as their 
primary energy source. If necessary, the Pres
ident may grant temporary variances from 
air quality einissions standards on a plant
by-plant basis, for the duration of the emer
gency fuel shortage only, to permit the burn
ing of coal if the only available coal, when 
burned, w1ll exceed established air quality 
standards. 

(b) authorize independent regulatory au
thorities, such as the Civil Aeronautics Board 

and the Interstate Commerce Commission, 
to permit variances from existing schedules 
and routings to increased load factors, reduce 
the number of scheduled trips, or shorten 
distances traveled, in order to conserve fuel. 
In particular, airlines shall be required to 
operate at maximum capacity wherever pos
sible. 

(c) develop and implement Federally 
sponsored incentives for the use of public 
transportation, including priority rationing 
of fuel for mass transit systems, and Federal 
subsidies for reduced fare and additional ex
penses incurred because of increased service, 
for the duration of the emergency fuel short
age. 

MANDATORY FEDERAL ACTIONS TO INCREASE 
AVAILABLE DOMESTIC PETROLEUM SUPPLIES 

SEc. 204. In the event an emergency fuel 
shortage is declared pursuant to Section 201, 
the President shall also initiate the follow
ing measures to supplement domestic energy 
supplies for the duration of the emergency: 

(a) Require production of certain desig
nated existing domestic oil fields at rates in 
excess of their current established Maximum 
Efficient Rates (MER) . Fields to be so desig
nated by the appropriate State govern
ments or by the Office of Oil and Gas, shall 
be those where the types and quality of res
ervoirs are such as to permit production at 
rates in excess of the currently assigned sus
tainable MER for periods of 90 days or more 
without excessive risk of losses in recovery. 

(b) Authorize the Office of Oil and Gas to 
require: 

(1) a program of mandatory allocation of 
crude supplies to ensure that all refineries 
are operating at maximum possible capacity, 
and 

(2) the adjustment of processing opera
tions of domestic refineries to produce refined 
products in proportions commensurate with 
nat ional needs and c.~nsistent with the pri
orities established in accordance with Sec
t ion 202. The Office of Oil and Gas shall make 
projections of anticipat ed product require
ments and mandate the necessary adjust
ments in domestic refinery runs accord
ingly. 
EXTENSION AND DEVELOPMENT OF CONTINGENCY 

SUPPLIES 
SEc. 205. The President is hereby author

ized to: 
(a) ( 1) require production of oil and gas 

from currently developed resources of the 
Naval Petroleum Reserves No. 1, 2, 3 and 4; 
and 

{2) require expeditious exploration and 
further development of these reserves to: 

(A) determine the full extent of the oil 
and gas reserves located thereon; and 

(B) make possible the production of oil 
and gas from the reserves at or in excess of 
their maximum efficient rat e. 

(b) require electric powerplants in the 
planning process or under construction, 
which are designed to burn oil or gas, to be 
designed and constructed with the ready ca
pa.billty to burn coal as well as oil and gas 
as a primary fuel. 

(c) develop and implement such plans and 
programs as may be necessary to facillta.te 
and expedite the greatest possible expansion 
of existing domestic production and refinery 
capacity. 

TITLE lll. ADMINISTRATION AND 
AUTHORIZATIONS 

CONGRESSIONAL APPROVAL 
SEc. 301. Within 30 days after the date of 

enactment of this Act, the President shall 
submit to Congress requirements for the 
emergency fuel shortage contingency pro
grams provided for in Title II of this Act. 
These requirements will be approved by Con
gress unless, within 15 days of such submis
sion, 7 of which must have been .in legisla
tive session, the Congress speciflcally disap-
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proves of all or part of the program, and 
concurrently offers specific alternative pro
visions for those portions disapproved. 

ECONOMIC INCENTIVES 

SEc. 302. The Cost of Living Council is 
hereby authorized and directed to develop · 
incentives to encourage private industry and 
individual persons to subscribe to t he goals 
of this Act and to comply with the require
ments to programs developed and imple
mented pursuant to this Act. 

STATE LAWS 

SEc. 303. (a) No State law or program in 
effect on the date of enactment of this Act, 
or which may become effective thereafter, 
shall be superseded by any provision of this 
Act or any program issued pursuant thoreto 
except insofar as such State law or program 
is inconsistent with the provisions of this 
Act. 

(b) Any provision of any State law or pro
gram in effect upon the date of enactment 
of this Act, or which may become effective 
thereafter, which provides for more stringent 
energy conservation and more efficient allo
cation than do the provisions of this Ac li or 
any program implemented pursuant thereto 
shall not be construed to be inconsistent 
with this Act. Any provision of any State law 
or program in effect on the date of enact
ment of this Act, or which may becom'3 ef
fective thereafter, which provides for the 
conservation or allocation of energy for 
which no provision is contained in thiS Act 
shall not be construed to be inconsistent 
with this Act. 

GRANTS TO STATES 

SEc. 304. The President is hereby author
ized to make grants to any State or major 
metropolitan government, for the purpose of 
assisting such State or local government in 
developing, administering and enforcing 
emergency fuel shortage contingency plans 
under this Act. 

AUTHORIZATIONS 

SEc. 305. There are hereby authorized to be 
appropriated $150,000,000 for the purposes of 
this Act. 

SEPARABILITY 

SEc. 306. If any provision of this Act or the 
applica.b111ty thereof is held invalid, the re
mainder of this Act shall not be affected 
thereby. 

SUMMARY 

'lTI'LE I 

Section 101-Findings 
(a) Shortages exist and are imminent: 
(b) Shortages will create severe econoinic 

dislocation and hardship; 
(c) Action by the Executive Branch can 

miniinize or avert hardship; 
(d) Political disruptions can cause inter

ruptions in imports; 
(e) Such supply interruptions will create 

shortages far worse than those for which we 
have planned; and 

(f) Primary responsib111ty for emergency 
fuel shortage contingency plans lies with 
state and local government. 

Section 102-Purpose 
(a) to grant and direct the exercise of 

Presidential Authority needed to minimize 
adverse impact of shortages; 

(b) to protect public health and safety; 
(c) to provide a national program to con

serve scarce energy; 
(d) to direct the development and demon

stration of government contingency plans 
TITLE II-EMERGENCY FUEL SHORTAGE CONTXN

GENCY PROGRAMS 

Section 201-PresidentiaZ authorization 
Authorizes President to declare national or 

regional emergency; and 
Defines· emergency as disparity of 5% be

tween energy requirements and supplies. 

Section 202-Emergency fuel shortage con
tingency plans 

(a) Within 30 days the President shall 
promulgate requirements for 90 day emer
gency contingency programs to be designed 
by state and local governments and imple
mented by them for the President in the 
event of emergency shortages; 

(b) Conservation Programs w1llinclude: 
( 1) a priority system and rationing plan; 

and 
(2) measures capable of reducing petrole

um consumption by 10 percent within 10 
days and 25 percent within 4 weeks. 

(c) Should a state fail to design and im
plement a program, one will be implemented 
by the President which will include pro
visions for: 

(1) reduction of maximum speed limits to 
50 MPH would make 250,000 barrels per day 
equivalent saving and 27.8 % saving as a per
cent of Arab imports; 

(2) require periodic auto engine tuneups 
would make 140,000 barrels per day equiva
lent saving and 15.5% saving as a percent of 
Arab imports; 

( 3) end advertising encouraging increased 
energy consumption; 

(4) maintenance and inspection of heating 
units; 

(5) reduce heating and cooling energy 
consumption in Federal buildings; 

(6) use of car pools would make 750,000 
barrels per day equivalent saving and 83.3% 
saving as a percent of Arab imports; 

(7) homeowner energy conservation edu
cation would make 730,000 barrels per day 
equivalent saving and 81.1% savings as a 
percent of Arab imports; 

Section 203-Mandatory Federal action for 
fuel conservation 

The President shall in time of actual or 
pending emergency-

( a) require existing electrical power plants 
that are capable of doing so to convert to the 
burning of coal. Where necessary emergency 
variances to the air quality laws are author
ized would make 258,000 barrels per day 
equivalent saving and 28.6% saving as a 
percent of Arab imports; 

(b) authorize Federal regulatory agencies 
to permit variances from existing schedules 
to conserve fuel use by public transport 
would make 120,000 barrels per day equiva
lent saving and 13.3% savings as a percent 
of Arab imports; 

(c) develop and implement Federal incen
tives for the use of public transportation. 
Section 204--Mandatory Federal action to in

crease domestic petroleum supplies 
In time of emergency the President shall 

cause the increase of domestic supplies by-
(a) requiring production of designated oil 

fields in excess of legally established MER 
(Maximum efficient rate of production) 
which would increase supply of 292,000 bar
rels a day and 32.4% of Arab imports. 

(b) authorizing the Office of on and Gas 
to-

{1) so allocate crude oil supplies as to in
sure full refinery utilization; 

(2) require adjustment of refinery balances 
to insure an output of refined product con
sistent with established priorities. 
Section 205-Development of new contin

gency supplies 
Authorizes the President to-
(a) ( 1) require production of oil and gas 

from the Naval Petroleum Reserves which 
would increase supply of 160,000 barrels a day 
and 17.7% of Arab imports. 

(2) require expeditious exploration and de
velopment of the Naval Petroleum Reserves. 

(b) require future electric power plants 
to be so designed as to use coal as a primary 
energy source; 

(c) implement programs to expedite ex
pansion of existing domestic production and 
refining capacity. 

TITLE m-ADMINISTRATION AND 
AUTHORIZATION 

Section 301--oongressional approval 
Within 30 days the President shall sub

mit to Congress a plan for the emergency 
fuel shortage programs provided for in Title 
II; 

Within 15 days of receipt, the Congress will 
approve this plan or offer an alternative. 

Section 302-Economic incentives 
The Cost of Living Council will develop in

centives to encourage compliance with the 
Act. 

Section 303-State laws 
Provides for the preemption of State laws 

wherein they may be in conflict with this act. 
Section 304--Grants to States 

Authorizes Federal grants to states and 
cities to assist in the implementing of the 
act. 
Section 305-Appropriation authorization 

$150,000,000 is authorized. 

Mr. HANSEN. Mr. President, the dis
tinguished chairman of the Interior 
Committee announced Wednesday his 
intent to introduce today a bill he feels 
would be an appropriate response to the 
announcement in Kuwait that Middle 
East oil production will be reduced at 
the rate of a 5 percent per month cut
back, beginning implementation imme
diately. 

Granting that the chairman has 
termed his proposal "emergency legisla
tion," I am hopeful that he has not 
missed the point emphasized by the Ku
wait announcement-that Middle East 
energy sources have been and will con
tinue to be insecure, and that we must 
develop the domestic energy sources of 
the United States rather than continue 
to look overseas for help, if we are to 
enjoy national security. 

A part of the thrust of the chairman's 
legislation is aimed at conservation 
through emergency rationing. We must 
eliminate waste and unnecessary use. But 
I suggest to the distinguished chairman 
that the price increase announced Tues
day by Persian Gulf producers, and Iran, 
will help acoomplish that. That an
nouncement constituted a 17-percent 
price increase from $3.12 to $3.65 a 
barrel. That means that such oil deliv
ered on the east coast of the United 
States would cost $6 or more. That is $2 
a barrel more than U.S. producers get for 
oil at the wellhead in Wyoming, Loui
siana, Texas, Oklahoma, California and 
other producing States. When the price 
gets high enough, Americans and con
sumers all over the world are going to 
see to it that unnecessary use is elimi
nated. 

Another part of the chairman's thrust 
urges reconversion to coal burning ca
pabilities at power plants. Ironically, lit
tle more than a week ago, a majority of 
the Senate voted, while the surface min
ing bill was being considered, to with
draw from mining some of the most ac
cessible coal resources in the United 
States. Today, we are being asked to 
convert back to coal. I agree that we 
should, even though emission standards 
required by the National Environmental 
Protection Act may have to be modified. 

A third point made by the chairman 
has to do with expansion of domestic 
petroleum supplies. He calls for produc-
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ing fields to produce at rates above maxi
mum efficiency for the short term, and 
for use of the naval reserves for the 
longer term. The former action may have 
to be taken, although as the chairman 
recognizes it could at best serve as a par
tial short term answer. I doubt that the 
Congress would approve depletion of the 
naval reserves for other than reaction 
to immediate or near threat to the na
tional security of the United States. 

Any way you look at it, the four naval 
petroleum reserves are not an adequate 
immediate answer even should Congress 
order use at this time. According to page 
17 of the General Accounting Office re
port to Congress Oct. 5, 1972, on "Ca
pability of the Naval Petroleum and Oil 
Shale Reserves to Meet Emergency Oil 
Needs," these reserves "could produce 
only an additional 95,500 barrels per day 
in an emergency." 

The report states: 
Only Petroleum Reserves numbers one and 

three are currently capable of additional 
production without further development. 
Petroleum Reserve number two is producing 
at capacity under leases to private contrac
tors and is of minimal value as a reserve. 
Petroleum reserve number four 1s essentially 
unexplored and undeveloped and has no cur
rent production capability. 

"The Navy estimates that it would cost a. 
minimum of $2 billion (b) over a. 10-year 
period to develop petroleum Reserves num
bers one, three and four to their maximum 
deliverable production rates. 

The present daily production capabil
ity as of last October was 108,900 barrels 
daily, with 13,400 barrels already in use. 
This is present production from reserves 
one, two and three. 

The Geological Survey estimates that 
reserve No. 4 contains from 10 to 33 bil
lion barrels of oil. Assuming the 10 bil
lion barrels estimate is accurate, maxi
mum production for a 5-year period is 
estimated at 3,280,540 barrels per day. 
Given the time required to develop the 
reserves, this figure would more than 
replace present imports from the Mid
dle East assuming there is not further 
decline in domestic production. But we 
need to know what we would use for re
serves should we face a national emer
gency. 

After the 6-day war in the Middle 
East in 1967, the Secretary of the Navy 
established an initial operational read
iness requirement for Petroleum Re
serve No. 1. This stipulated that a 5-
year average oil production rate be 
160,000 barrels per day. Officials of Re
serve No. 1 stated that the No. 1 reserve, 
already in production, is capable of pro
ducing a maximum of 100,000 barrels 
per day within 60 days, given sufficient 
emergency funds and manpower. 

According to the GAO report, No. 1's 
oil pipeline system can transport 90,000 
barrels per day-but only to the bound
aries of the reserve. The best estimates 
are that adequate means of transporting 
the oil from the reserve could be con
structed in from 1 to 2 years. During 
World War II, Reserve No. 1 had an 
emergency production status, and pro
duced at a level of 62,000 barrels per day. 

The present situation does not con
stitute an immediate threat to the na
tional security of the United States, nor 

does it constitute an acute national 
emergency for the United States. The 
impact of the Kuwait action upon the 
United States, though severe, will be 
exceeded by the effects it will have upon 
the rest of the free world, unless the 
Middle East nations have an implemen
tation plan as yet unannounced. 

The answer to the Nation's energy 
shortages and to the threat of energy 
blackmail by any foreign nation or group 
of nations is for this Nation to achieve 
energy self-sufficiency. We can do it and 
we must do it. 

Because of our real desire to clean up 
our environment, we have placed un
believable roadblocks, impeding our ef
forts to become more energy self-suffi
cient within the United States by using 
all of our available energy resources. 

First of all, we must eliminate waste 
and unnecessary use. The price increase 
the Arabs announced will help do that. 
We must intensify efforts to increase 
drilling within the continental United 
States and on the Outer Continental 
Shelf, including the Atlantic seaboard. 
We must pull all the stops in building 
the Alaskan pipeline. We must make far 
greater use of coal for the production of 
heat and electricity. Wherever National 
Environmental Protection Act laws or 
State laws prevent this reconversion back 
to coal, they must be changed or sus
pended. The Kuwait announcement 
leaves us with no alternative. 

Further, in regard to the naval petro
leum reserves, we are aware that the 
administration has proposed release of 
No.1. 

The House Armed Services Committee 
is conducting hearings on this matter, 
and I offer for consideration by this body, 
Chairman HEBERT's opening statement 
urging careful and cautious considera
tion of such a concept. 

In his message to Congress on September 
10, t.he President stated, in part, that in 
view of the "scarcity of fuels, it is important 
that we act now to draw upon the oil avail
able in the Naval Petroleum Reserve No. 1 
(Elk Hills)." This indicated that the Con
gress would be asked to approve a new pol
icy which would be in direct opposition to 
the statutory provisions which, for a half 
century, have successfully prevented the use 
of our naval petroleum reserves for other 
than the purpose for which they were in
tended-national defense. 

Therefore, on September 12th I announced 
that I had directed the Investigating Sub
committee staff to make an immediate in
quiry into this matter so that necessary 
hearings could be held at an early date. I 
pointed out at that time that under the 
Rules of the House of Representatives pri
mary legislative jurisdiction over naval pe
troleum reserves is assigned to the Commit
tee on Armed Services. 

L'he preliminary staff work having been 
eompleted, the Subcommittee is now ready 
to hear from witnesses representing the Gen
eral Accounting Office, the Department of 
Defense and the Department of the Navy. 
I have also issued invitations to Secretary 
Morton and to Governor Love to appear. But, 
before beginning the testimony I would like 
to touch briefly on the background of the 
naval petroleum reserves. I will not pursue 
it in detail because this will be done by 
appropriate witnesses. 

Shortly after the turn of the century pri
vate oil interests were staking out large 
claims in our public lands at such a rapid 
pace it became apparent that the Govern-

ment would have to stake out claims o! its 
own in order to insure an adequate supply 
of oil for future national defense purposes. 
This was accomplished by wit hdrawing from 
public lands ce~·tain potential petroleum pro
ducing areas and designating them as naval 
reserves. We now have four such areas. 

These reserves are protected by the provi
sions of law set forth in Chapter 641 of 
Title 10 of the United States Code. These 
provisions were b!).sically established by that 
great former chairman of the Armed Serv
ices Committee, Mr. Carl Vinson. He left no 
doubt in anyone's mind that these reserves 
were to be used only in the defense of our 
country. And during a House debate in the 
78th Congress in 1944, ht> made the following 
four points with respect to the objectives 
to be achieved by the law: 

1. "The amount of on initially produced 
from the reserve would be fixed by joint reso
lution of Congress, at such an amount as 
was clearly demonstrated, after a hearing on 
the question, as being absolutely necessary 
to an expeditious prosecution. of the war." 

2. "The amount of oil initially authorized 
to be produced would be decreased as soon 
as the requirements of the war permitted 
and the field would eventually be shut 
down." 

3. "No amounts of on in excess of the 
amount initially authorized by joint resolu
tion of Congress would be produced from the 
reserve unless the increase was authorized 
by a further joint resolution upon a. showing 
that the additional amounts were also neces
sary for the prosecution of the war. Thus the 
final control over production from the re
serve would be kept where it always has been, 
namely, in the hands o! Congress." 

4. "The oil in the reserve would not be used 
to finance the operation of the reserve. Thus 
Navy would not be permitted to bypass Con
gress, but instead would periodically come to 
Congress with requests for appropriations to 
carry on the necessary operations." 

Since its inception the naval petroleum 
reserve has been considered by those charged 
with its safekeeping as a national asset to be 
held in trust--an asset which should not be 
frittered away. 

The oil which is protected in tl!e tfour naval 
petroleum reserves 1s worth hundreds of 
millions of dollars and, therefore, it should 
not be surprising that unceasing efforts have 
been made, and will probably continue to be 
made, to get at them by various interests to 
whom they represent huge potential dollar 
profits. But while I recognize that the profit 
motive is basic and necessary to the growth 
and strength of our free enterprise system, 
I am equally convinced that there are cer
tain areas in which "dollar value" is not a 
true measure of worth. For example, how do 
you place a dollar tag on the abllity of our 
country to remain free, or on the safety of 
our famllies and homes? And how much 1s it 
worth to have a government which 1s strong 
enough to be a positive influence !or peace 
throughout the world? These and other such 
questions must be considered when we seek 
to establish priorities for the distribution 
and utilization of our finite na.tionaj, re
sources. 

With these thoughts in mind, I suggest 
that we begin with the testimony of our wit
nesses. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent, on behalf of 
my distinguished colleague (Mr. RAN
DOLPH), that a statement by him be 
printed in the RECORD. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

STATEMENT BY SENATOR RANDOLPH 

Mr. President, it is a privilege to join the 
able Senator from Washington (Mr. Jack
son) as a. cosponsor of the National Energy 
Emergency Contingency Act. 

It is my belief that this legislation, which 
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will establish the authority for an emergency 
program of rationing and contingency plan
ning to deal wtih severe fuel shortages, is 
an absolutely essential move on the part of 
the Congress. 

As a Member of the National Fuels and 
Energy Policy Study, I have worked closely 
with the distinguished Senator from Wash
ington on the energy situation for many 
months. we are aware of the continuing 
energy shortages confronting our Nation. 
Without any special situation of aggravat
ing circumstances, these shortages are with 
us and we must be prepared to live with 
them in the years ahead. During our Study 
investigations, we have stressed both the 
depth and intensity of our problems, and 
the lack of effective Administration action 
to forestall the more serious effects of the 
shortages of energy supplies. 

The Congress, however, has moved forward 
despite the Administration's delay in formu
lating energy policy decisions. On June 5, 
1973, the Senate passed S. 1570, the Manda
tory Petroleum Allocation Act; the House 
followed suit, and passed a similar bill, H.R. 
9681 yesterday. The Senate's energy conser
vation bill, S. 2176, should be ready for Sen
ate action soon. The energy research and 
development bill, S. 1283, is being finalized. 
In the House, similar measures are being 
moved ahead. 

Regrettably, the Administration's meas
ures have not been so expeditious. During 
the summer months when gasoline shortages 
became so serious, no mandatory petroleum 
allocation program was established. During 
these same summer months, a shortage in 
home heating fuel for the winter was fore
seen and the Administration was urged to 
take action. The announcement of amanda
tory program for heating fuel did not come 
until October 12, when temperatures in many 
areas of the Nation had already dropped be
low the 70's. Yet even this mandatory pro
gram is not adequate for this problem-it 
merely states that such a mandatory pro
gram is being established and does not set 
up priorities for allocation. 

The delays in establishing necessary ener
gy programs have seriously lessened our 81bil
ity to meet the Arab pressure tactics. The 
United States has come to the point at 
which it must conserve energy or face an 
economic crisis unrivaled in many, many 
years. 

The decision, yesterday, of the Arab oil
producing nations to reduce Mideast oil pro
duction by five percent each month until 
Israel retreats to pre-1967 boundaries has 
placed before us another critical threat. The 
Senator from Washington has outlined in de
tall the impact of yesterday's action on our 
energy supply. Certainly, this decision makes 
the need for affirmative programs even more 
urgent. 

Our Nation, with the cooperation of all 
levels of Government and all citizens, must 
prepare to meet this emergency situation. As 
I have stated, it is my belief that the Ad
ministration, even before yesterday's an
nouncement, was not moving forward with 
the necessary urgency and positive action to 
resolve the energy crisis. The significant ac
tivities and program proposals to secure a 
system under which fuel shortages at the 
very least can be alleviated have come from 
the Congress. 

I firmly believe that it will be up to the 
Congress to continue action if we are to 
meet the current energy shortages and the 
threat encompassed in yesterday's announce
ment by the Arab on-producing nations. For 
this reason , I strongly support the effort un
dertaken in the National Energy Emergency 
Contingency Act to provide for a contingency 
plan of rationing and other emergency meas
ures, if and when it is necessary for the Pres
ident to declare an emergency energy short
age. 

Under this measure, the President is au-

thorized to declare fuel shortage emergencies 
when requirements for energy or petroleum 
exceed available supply by five percent or 
more. Further, State and local governments 
are required to develop emergency fuel short
age contingency programs which would be 
implemented when such an emergency is de
clared. 

Mr. President, the proposed legislation di
rects that Federal programs, when imple
mented, include these actions: 

( 1) Reduce speed limits nationwide to 50 
mph or less; 

(2 ) Provide for regular automotive tune
ups; 

(3) End all advertising to induce increased 
energy consumption; 

(4) Improve conservation practices in space 
hearing and electrical consumption; and 

( 5) Increase the use of car pools and mass 
transit. 

In addition, regardless of any other State 
or Federal actions, this bill would require the 
President to expand available supplies of 
petroleum by: 

(1) Requiring oil- or gas-burning power 
plants with coal-burning capabilities to re
convert to burning coal, and grant temporary 
variances from air quality emission standards 
to allow such con versions, if necessary; 

(2) Authorizing the CAB to grant vari
ances in scheduling of airplane flights, and 
the ICC in scheduling and routing of trucks 
and other interstate vehicles, to increase load 
factors or decrease distances traveled, in order 
to conserve fuel; and 

(3) Implementing Federal incentives and 
subsidies to largely increase the use of public 
tra.nsporta tion. 

These are only some of the provisions this 
measure would direct in the case of emer
gency. Certainly, there may be many worthy 
proposals to modify this measure. However, 
it is very clear that this type of legislation 
is necessary, and even vital, to our Nation's 
survival. It must be considered by the Con
gress in an expeditious manner. 

The Congress must act quickly in the 
National interests. 

By Mr. GRIFFIN (for Mr. GoLD
WATER): 

S. 2590. A bill to increase the rights 
of the surface owners of private lands 
where the United States retains the 
reserved mineral interests. Referred to 
the Committee on Interior and Insular 
Affairs. 

Mr. GRIFFIN. Mr. President, for the 
Senator from Arizona (Mr. GoLDWATER), 
I introduced, for appropriate reference, 
a bill to increase the rights of the sur
face owners of private lands where the 
United States retains the reserved min
eral interests. I ask unanimous consent 
that a statement by Senator GoLDWATER, 
together with the text of the proposed 
bill, be printed in the RECORD. 

There being no objection, the state
ment and bill were ordered to be printed 
in the RECORD, as follows: 
INCREASING THE RIGHTS OF LANDOWNERS OF 

PRIVATE LANDS IN WHICH THE MINERAL 

INTERESTS ARE RESERVED TO THE UNITED 
STATES 

(By Senator BARRY GOLDWATER) 

Mr. President, I am introducing legislation 
today to strengthen the property rights and 
bargaining power of the surface owners of 
private lands where the United States retains 
the reserved mineral interests. The b111 has 
two primary alms. First, it provides imme
diate protection to the homeowner now liv
ing in developed residential communities 
against damage to their homesites and land 
values caused by the actual or threatened 
occurrence of mineral exploration or drilling 

on their property without their consent. 
Second, the bill will discourage indiscrim
inate damage being caused to now undevel
oped private lands 'Jy irresponsible persons 
or fly-by-night compa:r:ies abusing federal 
laws which leave these lands open to mining 
claims and removal of mineral deposits. 
Hereafter, when explorers or mining com
panies seek to ~rospect and loca<:e claims on 
undeveloped private lands or lands which 
are developed in the future, they must post 
a bond before entry and stand Hable for 
one and a. half times the damage which 
might be caused to all surface improve
ments, values and uses. 

Mr. President, this bill attacks a very old 
problem which is acute in the western states 
but exists elsewhere to some degree, as well. 
I am speaking of instances in which the 
private surface owner of land is not the own
er of the mineral rights because of some 
law under which the mineral estate has been 
reserved to the United States and which 
lands remain open to location or claim under 
the mining laws just as if the lands were 
still federally-owned. 

In all there have been approximately 70 
million acres of land patented to private 
ownership with a reservation of the minerals 
to the United States. The vast majority of 
these lands was patented under the Stock 
Raising Homestead Act of 1916. Under the 
terms of this Act prospectors may enter onto 
the land to search for and claim mineral 
deposits without any need to obtain the 
consent of or even to notify the surface 
land owner. The prospector is supposed to 
avoid injuring the permanent improvements 
of the surface owner and should pay com
pensation for any damages to crops and 
agricultural improvements, but this does not 
discourage widespread abuses of the surface 
owners' interests. The mineral developer need 
not post a bond to prospect and locate; nor 
does it appear that he has to compensate 
the surface owner for residential-type im
provements or the value of the land for 
residential use. 

It is argued by many lawyers in this field 
that the only kind of permanent improve
ments for which compensation must be paid 
are "agricultural" improvements and that 
there is no Federal statutory right to com
pensation for damages to non-agricultural 
improvements. The origin of the Stock Rais
ing Homestead Act and its protections to 
surface owners are said to be obviously de
signed to provide relief where private lands 
are being used for agricultural or grazing 
purposes and not meant to be tailored to 
urban area lands. Therefore, we have a situ
ation in which individuals who have pur
chased land to build homes and raise their 
families are badly lacking in any clear legal 
rights that would enable them to forestall 
residential mining on their property or even 
to be confident of obtaining fair compensa
tion for injury to their residential improve
ments. 

Now, the actual developed areas in which 
the mining interests are reserved to the 
United States constitute only a very small 
part of the 70 million acres of private lands 
which are affected by this split ownership of 
the surface and minerals. For this reason, 
my legislation treats differently the case of 
the surface owners of lands on which there 
are actual residential, industrial or com
mercial structures and the surface owners 
of undeveloped private lands. Since there 
is a situation occurring right now where 
mining is under way on private land in a 
residential area west of the city limits of 
Tucson at the south boundary of the Tucson 
Mountains, I wm describe the features o! 
my bill as it will affect this problem and 
then describe the relief which the btll pro
vides for the owners of presently unde
veloped lands. 

What we have going on in the residential 
Tucson area is exploratory drtlling by a ma-
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jor company which has staked out some 175 
claims on 3,500 acres of private land. Many 
of these claims are in Tucson Estates, which 
1s an established mobile home park with at 
least 1200 families, while other claims cover 
Mlllstone Manor, an established residential 
area with approximately 400 fam111es inside 
the claimed area. It does not appear that 
drilling has intercepted any commercial ore 
to date and the company has not asserted 
to my knowledge that a valid mining claim 
has been discovered. Theoretically, In these 
circumstances, a surface owner can bring a 
private law suit contesting allegedly invalid 
mining claims which threaten to destroy the 
value of the surface of their lands, but even 
1! these land owners should win their case 
tomorrow somebody else could come right 
back In and start prospecting all over again. 

Mr. President, I propose today to protect 
the interests and dreams of land owners who 
have built their homes in this area and other 
existing communities wit h the same problem, 
by allowing them to acquire the mineral 
Interests by an easy process of notification 
to the Secretary of the Interior. If any one 
of these homeowners wants to unite the 
mineral interests with his surface title, my 
bill authorizes him to so notify the Secre
tary of the Interior within one year after the 
bill should become law. His notification in 
itself shall provide Immediate termination 
of the reservation to the United States of 
minerals in each person's land and in due 
course he will obtain a patent or other in
strument from the Secretary conveying to 
him the reserved title which the United 
States had held in these m inerals. Because 
the immediate problem concerns locatable 
minerals, that is the hard rock minerals such 
as copper, and because locatable minerals 
are not subject to the leasing authority of 
the Secretary which would offer discretion 
against allowing mining on developed lands, 
I have limited the bill to locatable minerals 
and do not get into the question, which 1s 
not applicable here, of leasable minerals, such 
as oil and gas resources. 

This technique, Mr. President, wlll give 
the private surface owner of developed lands 
an immediate recourse for acquiring title to 
the reserved, locatable minerals merely by 
providing notification of his wish. As a re
sult, he will be placed in a position where 
any mining company desiring to locate min
erals in this particular land would have to 
deal with him, the surface owner, personally. 
The homeowner's notification to the Secre
tary would immediately terminate the priv
ilege of the mining claimant to commence 
or continue any entry on his land for pros
pecting or other min1ng activities. However, 
these lands are not withdrawn from the 
mining laws and the option of mining is still 
open so long as the mineral developer negoti
ates with the surface owners and obtains 
their consent. In other words, the law of the 
market place will take effect depending on 
which is more valuable, the use of the land 
for residential purposes or the prospect of 
commercial mining. I should mention that as 
a practical matter each surface owner will 
be protected in a development unless the 
great majority should agree to permit mining 
operations because of the economic fact of 
life that mining would not be economically 
feasible unless the mineral developer could 
use sizable and contiguous parcels of land. 
I do believe this would protect, for example, 
the interests of the owner of a developed 
homesite whose land abuts an undeveloped 
parcel In the same neighborhood. 

If there 1s any situation where a person or 
company has discovered a valid mining claim, 
the bill provides a means for the Secretary 
of the Interior to acquire this claim through 
any means available to the United States 
Government and, of course, requires that 
adequate and just compensation be paid to 
the owner of such existing mining claims. 

Mr. President, in order that the bill shall 

not constitute a windfall to the private 
surface owners at the expense of the Ameri
can public who now holds the reserved m in
eral rights we are talking about, I have 
specifically retained for the United Statt>s 
a royalty right In the event that these devel
oped lands might subsequently be opened to 
mining by the surface owner. I can forl}see 
situations where mineral development could 
take place without any damage to the stU
face values due to modern technology and 
it may not become necessary for the surface 
developer to move out in order to permit 
mining. I feel that in this type of eituat!.on, 
the Amarican public should receive some fg,ir 
compensation In the form of a return to 
the Federal Treasury and, for this reason, I 
have provided that any mining done on these 
developed lands subsequent to the release 
of the reserved United States mineral rights 
shall be subjeot to the payment to the Un1ted 
States of a royalty of two percent of the fair 
market value of the minerals so mined. I 
have chosen this approach instead of pro
viding for the sale of the subsurface rights 
to the surface owner because a great many 
of these persons could not afford the t>X
pense of acquiring these rights. I do not 
want to penalize them because of their lack 
of affiuence. 

Mr. President, this leaves the question of 
how we shall treat undeveloped lands, which 
after all constitute the vast majority of 
lands with a reservation of minerals to the 
United States. Here I propose to strengthen 
the rights of the private surface owner by 
a different means. With respect to undevel
oped lands and lands developed hereafter, 
m y bill is meant to nail down for once and 
all the right of the surface owner to obtain 
compensation for the value of residential 
improvements which he places on his land 
and the value of the land for this purpose. 
Not only is the law intended to specifically 
include compensation for damage caused to 
residential surface improvements a nd uses, 
but I propose to amend the existing law to 
require that the mineral explorer or developer 
compensate the surface owner for one and 
one-half times the full damage to surface 
developments and uses which may be caused 
by mineral activities. In the event the home
owner has to move away, this provision would 
more fairly compensate him for the great 
trauma and actual expenses of having to 
move his home elsewhere. This provision 
alone should do much to discourage disrepu
table mineral explorers or developers from 
ever entering the land, but to further en
hance the rights of the surface owner the bill 
requires that before proceeding with any 
mineral activity, including prospecting, the 
mineral explorer or developer shall be re
q:.<ired to post a bond for the full damages 
for which he might be liable before any o1 
those damages are actually caused. 

Mr. President, I believe this approach 
would allow the millions of acres of undevel
oped private lands to remain open to pros
pecting .and mining by legitimate and seri
ous persons and companies while at the same 
time providing much greater assurance to the 
surface owner that his land will not be 
abusea or occupied by fly-by-night miners or 
squatters seeking free living. In the event a 
legitimate min1ng operation is commenced, 
the surface owner can be assured that the 
money is available almost immediately to pay 
for any damages occurring and that if he 
is forced to pack up and leave he will at 
least be adequately compensated for his loss. 
If there are any disputes with respect to the 
values of any damages caused by mineral 
activities it can be settled under the bill by 
court action tn the appropriate United States 
district court where the lands affected are 
located. 

Mr. President, the bill attacks a trouble
some problem which has been with us for 
many, many years. I think we can solve the 

difficulties In a way that preserves the bulk 
of opportunities for development of the im
portant mineral resources on which the 
country's economy and security may depend 
in future years, while increasing the pro
tection given by law to the private surface 
owner of land who may have his home, busi
ness or industry situated there or have tied 
up his personal savings In as yet undeveloped 
land. I have introduced a bill that will han
dle the immediate problems which I think 
can be ignored no longer. I look forward to 
the opportunity for hearings on the proposal 
and hope that Congress will begin attacking 
this problem without delay. 

Mr. President, I ask unanimous consent to 
have a copy of the complete text of the bill 
which I am introducing printed in the 
RECORD. 

s. 2590 
Be it enact ed by the Senate and House 

of Representatives of the United States of 
America in Congress assembled, That in any 
case in which a person holds title to the 
surface of any developed lands on the basis 
of a patent or other instrument issued in 
accordan ce with the provisions of the Act 
of December 29, 1916 (43 U.S.C. 291-302), 
or any other Act which contains a reserva
tion to the United States of all the minerals 
in the lands covered by such patent or in
strument, including the right to prospect 
for, mine, and remove the same, that por
tion of such reservation so includes therein, 
to the extent that it relates to locatable 
minerals and the right to prospect for, mine, 
and remove the same, shall be terminated 
or otherwise cancelled In the manner and 
to the extent provided for in section 2 of 
this Act. 

SEc. 2. (a) In any case in which a per
son holding title on the basis of a patent or 
other instrument referred to in the first 
section of this Act, desires to have termi
nated that portion of the reservation con
tained therein relating to a reservation of 
locat able minerals in the developed lands so 
covered by such patent or instrument, in
cluding the right to prospect for, mine, and 
remove the same therefrom, such person 
is authorized, within the twelve-month pe
riod following the date of the enactment 
of this Act, to so notify the Secretary of the 
Interior to that effect.. St:ch notification 
shall contain a description of the developed 
lands covered by such patent or instrument 
wit h respect to which such termination or 
cancellation shall be effective. Immediately 
upon the receipt of such notification by the 
Secretary, such portion of the aforemen
tioned reservation to be terminated shall 
be deemed terminated and of no longer any 
effect insofar as it involves locatable min
erals on or within the developed lands de
scribed therein in accordance with the pro
visions of this section. 

(b) Upon timely receipt of such notifica
tion, the Secretary of the Interior shall con
vey, by patent or other appropriate instru
ment, all right, title, and interest of the 
United States in and to such developed lands 
to the ext ent necessary to reflect the termi
nation effected under subsection (a) of this 
section. 

SEc. 3. (a) The Secretary of the Interior 
shall consider each such notification given 
by any person pursuant to section 2 with 
a view to det ermining whether, as of the 
date of the terminat ion of a portion of a 
reservation involving developed lands de
scribed in such notification, any valid mining 
claim involving locatable minerals existed 
with respect to su ch developed lands, or any 
part thereof. If the Secretary determines 
the existence of any such claim, he shall 
acquire, by any appropriate means, any and 
all interests of the claimant With respect 
thereto and such interests so acquired shall 
be deemed terminated and of no effect. 
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(b) For the purpose of carrying out the 

provisions of this section, the Secretary of 
the Interior , during the fifteen-month pe
riod following the date of enactment of this 
Act, shall, not less than three times within 
five-month intervals, notify by publication 
in the Federal Register and other appropri
ate means (such as newspapers or other 
periodicals) , all appropriate parties to the 
effect that any person having a mining claim 
to locatable minerals on any developed lands 
covered by a notification given by any per
son pursuant to section 2 shall, wit hin the 
twenty-four-month period following the date 
of the enactment of this Act, notify the 
Secretary of that claim, and that the fail
ure to so not ify the Secretary within such 
period shall be deemed an abandonment of 
that claim. Each such publication shall con
tain a current list of all notifications re
ceived by the Secretary pursuant to sec
tion 2 prior to such publication, including 
a general description of the developed lands 
affected. 

(c) Upon the expiration of the twenty
four month period following the date of the 
enactment of this Act any such mining claim 
referred to in subsection (b) of this section 
with respect to which the Secretary failed 
to receive notice in accordance therewith 
shall, as of such date of expiration, be deemed 
to be an abandoned and forfeited claim. 

SEc. 4. Each person holding any such patent 
or other instrument referred to in the first 
section of t h is Act, and with respect to which 
a notification is submitted pursuant to sec
tion 2, shall, by reason of such notification, 
be deemed to have agreed to, and such patent 
or instrument shall thereafter be deemed to 
include, a provision whereby such person, 
his heirs, assigns, and other successors in 
interest s, shall be required to pay to the 
Secretary of the Interior, with respect to 
any locatable minerals mined from developed 
lands covered by such patent or instrument 
and described in such notification, an amount 
equal to two per centum of the fair market 
value of the minerals so mined after the 
termination of such reservation in accord
ance with such section. 

SEc. 5. (a) Notwithstanding the provisions 
of the Act of December 29, 1916 (43 U.S.C. 
291-302), or any other provision of law, who
ever, on or after the date of enactment of 
this Act, prospects for, develop, mines, or re
moves, any locatable minerals from any land 
included in a patent or other instrument 
from which such minerals were reserved 
to the United States shall be liable to the 
person holding title to the surface of such 
land in an amount equal to one and one-half 
the damages to all surface improvements on 
such land, and surface values and uses of 
such land, by reason of such prospecting, de
veloping, mining, or removal of such min
erals, except that nothing in this section 
shall be construed to impair a n y vested legal 
right existing on the date of the enactment 
of this Act. 

(b) Any United States dist rict court hav
~ng jurisdiction over the district within 
which any such affected lands are located 
shall have jurisdiction to receive, consider, 
and render judgment with respect to any 
action for damages arising out of the provi
sions of subsection (a) of t h is section. 

(c) Notwithstanding the provisions of 
such Act of December 29 , 1916, or any other 
law, on and after the date of the enactment 
of this Act, no person or governmental entity 
shall prospect for, develop, mine, or remove, 
any locatable minerals from any lands with
in the purview of subsection (a) of this sec
tion unless such party has first executed a. 
bond or undertaking to the United States, 
for the use and benefit of the surface owner 
or owners of such lands, to secure the pay
ment of any damages referred to in subsec
tion (a) of this section as may be determined 
by the parties involved or as determined and 

fixed in any action brought pursuant to sub
section (b) of this section or upon the bond 
or undertaking in an appropriate United 
States district court against the principal 
and sureties thereon, such bond or under
taking to be in such form and in accordance 
with such ru1es and regulations as may be 
prescribed by the Secretary of the Interior. 

(d) The Secretary of the Interior is au
thorized to issue such regu1ations as he may 
determine necessary to carry out the provi
sions of subsection (c) of this section. 

SEc. 6. As used in this Act, the term-
( 1) "developed lands" means any land title 

to which was acquired on the basis of a 
patent or other instrument issued in accord
ance with the Act of December 29, 1916 (43 
U.S.C. 291), or any other Act which con
tains a reservation to the United States of 
all the minerals in the lands covered by such 
patent or instrument, and on which there 
is situated a residential dwelling or commer
cial or industrial structure (which dwelling 
or structure was constructed, or with respect 
to which construction was commenced, prior 
to October 18, 1973), together with all lands 
and water adjacent or contiguous to, or sur
rounding, such dwelling or structure, an d 
covered by such patent or instrument; and 

(2) "person" means any private individ
~al , corporation, or other private entity. 

SEc. 7. There are authorized to be appro
priated such sums as may be necessary to 
carry out the provisions of this Act. 

By Mr. BENNETT (for Mr. SPARK
MAN) (for himself and Mr. 
TowER): 

S. 2591. A bill to improve the efficiency 
and fiexibility of the financial system of 
the United States in order to promote 
sound economic growth, including the 
provision of adequate funds for housing. 
Refe~red to the Committee on Banking, 
Housmg and Urban Affairs. 

Mr. BENNETT. Mr. President, acting 
for and in behalf of the Senator from 
Alabama <Mr. SPARKMAN), chairman of 
the Committee on Banking, Housing and 
Urban Affairs, and the Senator from 
Texas <Mr. TowER), the ranking minor
ity member of the committee, I introduce 
a bill to improve the efficiency and flexi
bility of the financial system of the 
United States in order to promote sound 
economic growth and to help stabilize 
the flow of funds into the housing 
market. 

Mr_. Pr~sident, the bill itself is lengthy, 
runrung mto some 75 pages. For that rea
son, the Senator from Alabama does not 
wish to burden the Congress with the ex
pense of printing the bill in the RECORD. 
The bill when printed will be available 
through regular Senate distribution 
sources. 

Mr. President, I ask unanimous con
sent that statements by the Senator from 
Alabama and the Senator from Texas 
may be printed in the RECORD. · 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The statements are as follows: 
STATEMENT BY SENATOR SPARKMAN 

I am pleased to be introducing with Sen
ator Tower a bill to improve the efficiency 
and flexibility of the financial system of the 
United States in order to promote sound 
economic growth and to help stabilize the 
flow of funds into the housing market. 

The bill we introduce is proposed by the 
Executive based upon the recommendations 
of the President's Commission on Financial 
Structure and regula tlon-more commonly 
known as the Hunt Commission. Members 

of this body are generally aware of the far
reaching impact of the Administration's pro
posals on the financial structure of this 
country. Because of the great importance 
of these proposals we will study this matter 
in great depth in the Banking Committee 
over coming months, and testimony and com
ments will be taken over a period of months 
from spokesmen from all concerned private 
parties, from all relevant governmental agen
cies, ancl from interested academic and busi
ness financial experts. 

As with all major legislation, there are 
already widely differing viewpoints on pro
visions of the bill among different groups 
and individuals, and many members of Con·· 
gress do not yet feel sufficiently informed 
about the pros and cons of this complex 
measure to be either in favor of it or against 
it at this early point in its legislative his
tory. I myself wish to study the matter 
most thoroughly before concluding what 
aspects of the legislation I will ultimately 
support, and merely seek by introduction of 
t he bill at this time to provide an appro
priate forum for consideration of the Ad
ministration's proposals. 

I should point out that the Subcommittee 
on Financial Institutions of our Committee 
has scheduled so-called "educational hear
ings" on the proposal for November 6-8, 1973. 
At that time Treasury and the other govern
mental agencies affected by the proposal will 
present their views to the Committee in 
some detail. 

STATEMENT BY SENATOR TOWER 

I am pleased to be introducing with the 
distinguished Chairman of the Committee on 
Banking, Housing and Urban Affairs today 
the Administration's bill to improve the 
functioning of our system of regu1ated fi
nancial institutions. This bill, an outgrowth 
of several years of careful consideration by a 
Presidential Commission and spurred by sev
eral credit crunches that have demonstrated 
the structural weaknesses of the present ar
rangements for depository institutions, is one 
of the more important measures we will have 
before the Congress in the foreseeable fu~ 
ture. It is no exaggeration to say that the 
economic health of this country depends in 
substantial part upon the healthy function
ing of the commercial banking system and 
the system of thrift institutions, which mo
bilize much of the financial resources of the 
country and channel them into productive 
investments. We have seen evidence of mal
functioning in this system in recent years, 
which will require some statutory action to 
cure. 

Our economic potential is strong, and the 
financial talent in our institutions is plenti
ful, but we are preventing these people from 
making the most of this potential by leaving 
an outdated statutory structure in place 
which ties their hands in attempting to per
form rational intermediary functions. Fi
nancial experts indicate that the present 
structure is undesirable because of the un
economic, required differentiation of insti
tutions into special-purpose categories, with 
only limited powers available to each cate
gory. When you place this structure in a 
complex, constantly changing economy, and 
have it try to operate with a commodity as 
fundible and transferable as money, what 
you find is that money will easily find a. bet
ter home than these institutions when credit 
is tight, and even to some extent when credit 
is -easy. 

When we rigidify these institutions with 
well-meaning but overly restrictive rules 
about where and how they can raise their 
funds and what they can do with them, all 
we are doing is penalizing the special pur
poses for which we design them in the first 
place. This has been obvious in the housing 
field, where the restrictions on the activi
ties of savings institutions have prevented 
them from competing for scarce funds, to 
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the detriment of our housing needs and the 
one-quarter of our economy dependent upon 
the level of housing activity. The Adminis
tration proposes that if we are going to sub
sidize housing finance, we should do it 
through the tax system rather than through 
interference with the rational market con
duct of intermediaries; our return per dol
lar of subsidy would be substantially im
proved, and the system of credit allocation 
generaly would be greatly rationalized, I ap
plaud the forward-looking proposals of the 
Administration in this area, and look for
ward to investigating them in depth in our 
Committee over the coming months. 

Mr. BENNETT. Mr. President, I ask 
unanimous consent to have printed in the 
RECORD the message from the Secretary 
of the Treasury transmitting the propos
als to the Senate, and a short summary 
of the bill. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 

THE SECRETARY OF THE TREASURY, 
Washington, D.C., October 12, 1973. 

Hon. JAMES 0. EASTLAND, 
President of the Senate pro tempore, 
Washington, D.C. 

DEAR MR. PRESIDENT; There is transmitted 
herewith a. draft bill, "The Financial Institu
tions Act of 1973," 

This bill is designed to eliminate the de
fects in the operation of the country's finan
cial institutions which have been revealed 
over the last decade. We have for too long 
merely patched up our existing laws relating 
to financial institutions. The country de
serves a thorough and punctual review lead
ing to a renovation of the services which 
banks and thrift institutions can offer to 
their customers. The President's proposals 
will elimine.te government regulation which 
has impeded the efficiency of our financial 
system, while retaining those safeguards 
which are vital to solvency and liquidity. 

Consumers and small savers will benefit by 
freer competition among financial institu
tions, which will offer the public a fair re
turn on their savings when government ceil
ings are allowed to be removed. Moreover, 
these savers will be informed on the bene
fits of their savings because of the truth-in
savings dis~losure requirements included in 
the bill. There Will also be a choice of more 
financial institutions offering consumer re
lated services such as checking accounts, con
sumer loans, and housing loans. 

The proposals to strengthen and revitalize 
our financial institutions may be divided 
lnto seven major areas: 

(1) Interest ceilings on time and savings 
deposits will be removed over a 5Y:z -year pe
riod, and truth-in-savings disclosure will 
be required. 

(2) Expanded deposit servioes for con
sumers by federally chartered thrift institu
tions and banks will be permitted. 

(3) Investment and lending alternatives 
for federally chartered thrift institutions and 
banks will be expanded. 

(4) Federal charters for stock savings and 
loan institutions and mutual savings banks 
Will be permitted. 

( 5) Credit union services will be ex
panded while remaining consistent With 
their status as tax-exempt institutions. 

(6) FHA and VA interest ceilings will be 
removed. 

(7) The tax structure of banks and thrift 
institutions will be modified. 

The modernization of our financial insti
tutions is a matter which touches each and 
every American and is one where I am look-
ing forward to a close cooperation between 
the Executive Branch and the Congress to 
insure that our country ls provided the fin
est financial system possible. 

There are also enclosed copies of a sec-

tion-by-section analysis which explains the 
provisions of this draft b111. 

It will be appreciated if you will lay the 
enclosed draft bill before the Senate. A simi
lar proposal has been transmitted to the 
House of Representatives. 

Sincerely yours, 
GEORGE P. SHULTZ. 

SHORT SUMMARY OF FINANCIAL INSTITUTIONS 
ACT OF 1973 

TITLE I.-PAYMENT OF INTEREST ON 
DEPOSIT ACCOUNTS 

This title adds the Secretary of the Treas
ury to the present consultative committee 
which will continue to prescribe rate ceil
ings only for five years and six months after 
enactment of this Act. The appropriate su
pervisory agencies will prescribe ceilings 
which will, eighteen months after enactment 
of this Act, begin to eliminate differentials 
between commercial banks and thrift in
stitutions by four annual increases, not nec
essarily equal, and not necessarily on the 
same day each year, in rates of interest 
which commercial banks may pay on de
posits. 

Interest rate ceilings on negotiable order 
of withdrawal accounts (N.O.W.) may differ 
from ceiling on other accounts but may be 
no greater than the ceilings on pasSbook ac
counts at commercial banks. N.O.W. ceilings 
will be uniform for banks and thrift insti
tutions. 

Demand deposit accounts, negotiable order 
of withdrawal accounts and savings accounts 
may be offered at all banks and thrift insti
tutions to all customers. 

The payment of interest on demand de
posits will remain prohibited for all insti
tutions. 

In addition, this title adds truth-in-sav
ings provisions which will require disclosure 
by commercial banks and thrift institutions 
to all depositors. 
TITLE ll.-EXPANDED DEPOSIT LIABILITY POWERS 

AND RESERVES 
This title provides federal thrift associa

tions with third party payment authority, 
including negotiaJble order of withdrawal ac
counts (N.O.W.), with access to the check 
clearing process, and with authority to en
gage in credit card operations. These new 
powers of thrift associations would be similar 
to powers of commercial banks. 

Banks will be empowered to offer savings 
accounts and N.O.W. accounts to all custom
ers. individual and corporate. Commercial 
banks may presently offer savings accounts 
only to individuals. 

All federally chartered institutions and all 
state chartered institutions which are mem
bers of the Federal Reserve System or the 
Federal Home Loan Bank System will be 
required to maintain reserves against de
posits in demand and N.O.W. accounts in a 
form and amount prescribed by the Federal 
Reserve Board after consultation with the 
Federal Home Loan Bank Board. State char
tered savings and loan associations insured 
by the Federal Savings and Loan Insurance 
Corporation need not lbe members of the 
Federal Home Loan Bank System, just as 
state chartered banks need not be members 
of the Federal Reserve System. 
TITLE III.-LENDING AND INVESTMENT POWERS 

This title would permit increased income 
and Uquidity for thrift institutions through 
portfolio diversification and the acquisiton 
of shorter term assets. Liberalization of re
strictions would be made in the areas of 
consumer loans. real estate loans, construc
tion loans, community welfare and develop
ment investments, and commercial paper 
and corporate debt securities investments. 

National banks would have liberalized 
powers with respect to real estate loans and 
a leeway authority for community welfare 
and development investments. 

In addition, the Federal Reserve Board 
would be granted more flexible authority to 
define assets eligible for discount, and the 
Pederal Home Loan Bank Board would have 
expanded authority to define the types of 
assets eligible as collateral for Federal Home 
Loan Bank advances to thrift institutions. 
TITLE IV .-cHARTER AND THRIFT INSTITUTIONS 

This title strengthens the dual banking 
system by authorizing stock thrift institu
tions at the federal level, just as stock in
stitutions are now permitted at the state 
level. The Federal Home Loan Bank Board 
will be empowered to charter stock thrift 
institutions, which will have powers identi
cal to those possessed by mutual savings and 
loan institutions. These thrift institutions 
wm be called either Federal Savings and 
Loan Associations or Federal Savings Banks. 

Federally chartered and state chartered 
mutual institutions may convert to federal 
stock institutions and federally chartered 
mutual institutions may convert to state 
stock institutions, subject to approval of 
the Federal Home Loan Bank Board pur
suant to its regulations. State institutions 
which convert to federal institutions may 
retain their life insurance, equity invest
ments and corporate lbond investments. 

TITLE V .-cREDIT UNIONS 
This title modernizes the federal law deal

ing with credit unions. In addition to tech
nical amendments, the title liberalizes cer
tain credit union powers and fa.clllta.tes 
credit union operations in different economic 
periods, e.g., by permitting, With the approval 
of the Administrator of the National Credit 
Union Administration, loan rates to be more 
than the present statutory 1 percent per 
month. 

To deal With periods of severe credit 
restraint or emergency events, such as a 
plant closing, a Central Discount Fund is 
established for federally- or state-insured 
credit unions. The Fund is created solely to 
provide funds to meet emergency and tempo
rary liquidity problems. The Fund will be 
administered by the Administrator of the 
National Credit Union Administration. 

TITLE VI.---GOVERNMENT INSURED AND 
GUARANTEED MORTGAGE LOANS 

This title corrects the situation, which has 
existed for some time, of restricted funds 
for housing because of governmental at
tempts to keep interest costs artificially low. 
The administrative interest ceilings placed 
upon Federal Housing Administration-in
sured and Veterans Administration-guar
anteed mortgage loans have resulted in the 
widespread use of "points" and the general 
unavailability of funds through these me
diums. The removal of interest rate ceilings 
on FHA and VA loans sh01:lld result in more 
adequate funds to solve the nation's housing 
problem. 

TITLE VU.-UNIFORM TAX TREATMENT OF 
FINANCIAL INSTITUTIONS 

In light of the expanded powers to be 
granted thrift institutions and the overall 
goal of reducing the degree of functional 
specialization among financial institutions, 
the objective of Title VII is a uniform tax 
formula for all financial institutions. A tax 
neutrality is sought, such that a. given in
vestment or activity wlll be subject to the 
same income tax provisions regardless of 
the functional type of financial institution 
making the investment or engaging in the 
activity. Differences in tax treatment and 
thus, overall tax burden and effective rates 
of taxation among financial institutions will 
continue to exist. These differences wlll re
sult from a combination of three factors: 
(1) the form of the institution, i.e., mutual 
bank versus capital stock corporation; (2) 
federal and state regulations which w1ll 
grant certain types of institutions the power 
to make certain investments and engage in 
certain activities which are denied to other 



34606 CONGRESSIONAL RECORD- SENATE October 18, 1973 

institutions; and (3) the extent of utiliza
tion by an individual institution of the 
powers granted to it. 

Under current law a subsidy is provided 
for the residential mortgage market through 
special bad debt reserve deductions for thrift 
institutions. Consistent with the objective 
of a "uniform tax formula," this subsidy 
should be eliminated. If the current subsidy 
for the residential mortgage market and 
hence for the housing industry is eliminated, 
an alternative incentive to insure a con
tinued flow of capital from the private sector 
into the residential mortgage market could 
be provided for all taxpayers, not just thrift 
institutions. In addition, such an incentive 
would provide a mechanism whereby thrift 
institutions could be compensated for the 
tax benefit which would be lost via elimina
tion of the current special bad debt reserve 
provisions. 

In providing a "uniform tax formula" for 
financial institutions the principal area of 
current law which would be affected is those 
provisions relating to deductions for addi
tions to a reserve for losses on loans. Cur
rently, thrift institutions under section 593 
of the Internal Revenue Code are allowed 
to compute reserve additions for qualifying 
real property loans on the basis of a per
centage of taxable income. The 1969 Tax 
Reform Act reduced the appllcable percent
age over a ten-year period from 60 percent 
to 40 percent. In addition, deductions are 
limited by an overall limitation on the size 
of the reserve (6 percent of outstanding 
loans). If more than 18 percent of a thrift 
institution's total assets (28 percent in the 
case of a mutual savings bank) are invested 
in nonqualifying assets (principally cash, 
government obligations, real property loans, 
and student loans), the applicable percent
age is reduced and if less than 60 percent 
of the assets are invested in qualifying assets 
the percentage of taxable income method 
may not be used. In the case of nonqualify
ing loans, reserve additions are based on the 
actual loss experience of the institution in 
a manner consistent with provisions ap
plicable to commercial banks. 

Prior to 1969, commercial banks computed 
reserve additions on the basis of a percentage 
of outstanding eligible loans or on the basis 
of the actual loss experience of the indi
vidual institution. The Tax Reform Act of 
1969 eliminated the percentage of outstand
ing eligible loan method subject to an 18 
year transition period. Under the transition 
rules, reserve additions may not increase the 
balance of the reserve to an amount in ex
cess of 1.8 percent of eligible loans outstand
ing in the case of taxable yea.rs before 
1976; 1.2 percent for taxable years be
tween 1976 and 1982; and 0 .6 percent for 
years before 1988 after which time all com
mercial banks will be required to compute 
reserve additions on the basis of actual loss 
experience. In addition, t he reserve addition 
in any one year may not exceed 0.6 percent 
of eligible loans outstanding. Under the ex
perience method, reserve additions are com
puted on the basis of actual loss experience 
for the current taxable year and the pre
ceeding five taxable years. If the balance of 
the reserve as of the close of the last taxable 
year beginning on or before July 11, 1969 
exceeded the amount allowable on the basis 
of the specified percentage of eligible loans 
or on the basis of the six-year actual loss 
experience, the bank, nevertheless, is allowed 
to deduct amounts necessary to maintain 
the dollar balance of the reserve (assuming 
the level of outstanding loans does not de
crease) . This insures that a commercial bank 
will receive a deduction for the amount of 
loans which are written off as wholly or 
partially worthless during the taxable year. 

By Mr. DOMINICK: 
S. 2595. A bill to amend the Internal 

Revenue Code of 1954 to provide for a 

tax on every new automobile with re
spect to its fuel consumption rate, and 
for other purposes. Referred to the Com
mittee on Finance. 

Mr. DOMINICK. Mr. President, the 
perils of the energy crisis, especially our 
growing reliance on imported oil, is be
coming clearer day by day. Amid threats 
of oil cutoffs from the Mideast, we are 
now hearing increasingly the motto of 
conservation. All of us are aware of and 
searching for ways to conserve the sup
plies which we have left while preserving 
our environment. 

Earlier this year I called on the De
partment of Defense for a 10-percent 
cutback in its consumption of energy in 
introducing Senate Concurrent Resolu
tion 34, where such cutbacks would not 
jeopardize our national security. I am 
gratified by the fact that we were able to 
add that resolution in the form of an 
amendment to the recently passed armed 
services authorization bill. 

Subsequently, I introduced S. 2236 in 
order to require EPA to issue new stand
ards for emissions from automobiles at 
altitudes above 3,000 feet. Evidence was 
growing that automobiles in fact issue 
150 to 200 percent more emissions above 
that level than at sea level. I am pleased 
to note that EPA on last Friday issued 
proposed regulations to acomplish that 
which I sought to accomplish through 
legislation. 

Mr. President, as I think many of our 
colleagues know, I am a pilot. Any time 
we go higher, we have to cut back on our 
mixture controls in order to be able to 
get more efficient use of the engine. The 
same thing is true of an automobile, but 
the EPA standards were all done at sea 
level, and did not take into account the 
fact that you needed a change at higher 
altitudes. In fact, regulations prohibited 
any change of emission controls, so that 
you could not do anything about it, and 
we were in fact using twice as much gas
oline as we needed, emitting about twice 
as much emissions as we wanted to have, 
and not increasing the efficiency of the 
engines. 

Mr. President, today, I introduce for 
appropriate reference a bill designed to 
combat part of our energy crisis in this 
country-the amount of gasoline con
sumed by the automobiles traveling on 
our Nation's highways. All of us by now 
are familiar with the gasoline shortages 
which erupted around the country this 
summer, and certainly no city was beset 
with more problems than the city of Den
ver in my own State. 

I might add that this situation will 
probably get worse over the next few 
years. 

In reviewing the statistics of energy 
consumption in this country, I was struck 
by the fact that 6 million barrels of oil 
a day now go into the production of gas
oline. By 1983 that figure may rise to 10 
million barrels a day at our current rates 
of consumption. In order to cut back on 
fuel consumption in this area, numerous 
proposals have been advanced ranging 
from a tax increase on gasoline itself to 
a tax on the horsepower of engines. 
However, in reviewing these proposals 
and from other studies, I am convinced 
that the best approach is a tax on the 
fuel consumption rate of the automobile. 

Mr. President, as I see it, the primary 
purpose of this type of tax must be the 
production of more efficient fuel consum
ing vehicles. The figures of gasoline con
sumption in this country, I believe, are 
enormous, but even more disturbing is 
the fact that studies indicate that by 
use of available technology right now, it 
would be possible for U.S. auto manufac
turers to redesign U.S. cars to effect an 
average increase in miles per gallon of 
up to 75 percent. 

I have been suggesting to my colleagues 
here and my constituents at home that 
the time has come for us to push on with 
development of our own fossil fuels as 
well as carrying on a broad research pro
gram into other potential energy sources 
such as solar energy. We cannot afford 
the luxury of reliance on foreign sources, 
for that path could put this country in 
trouble if those sources are seriously re
duced or cut off completely. I might add 
that in addition it could have very, very 
harmful effects on the value of the dol
lar and our trade balances. At the same 
time, however, we need to look toward 
conservation and cutting back of our uses 
of energy. My bill is another step in that 
direction. 

Briefly, my bill imposes a tax on the 
production of automobiles related to the 
amount of fuel consumed by the auto as 
determined by Environmental Protection 
Agency testing procedures. The tax is 
computed based on a standard of 20 miles 
per gallon. For amounts of fuel consumed 
over a base of 5 gallons for every 100 
miles, there is assessed a tax derived 
from a multiple of $235. It is this rate 
which has been projected to be the min
imum tax needed to bring about changes 
necessary to produce better fuel con
sumption. 

Just as an example, I bought a · 1972 
Chevrolet Nova for use in Colorado last 
year, and I still have it. I have still got 
it. On a recent trip which I took, the car 
averaged 8.4 miles per gallon. For a 
small car of that kind, it seems to me 
that is totally ridiculous. Obviously, the 
bigger the car the less efficient the en
gine and the more the gasoline consump
tion is. 

I recognize that automobile manufac
turers are tied to long leadtimes in 
designing automobiles and have, there
fore, implemented this tax over a 3-year 
period. It is my hope that auto manu
facturers will in fact respond to this 
phase-in period by implementing 
changes so that fuel consumption rates 
will improve immediately. Included in 
such changes can be expanded use of 
low friction tires, lighter weights, over
drive, body shell design, smaller engines, 
and fuel injection engines as opposed to 
carburetor engines. This is already being 
done in many European and Japanese 
cars. 

This is one tax which I hope will pro-
duce less revenue in future years, be
cause of the response we will get from 
the automobile manufacturers. Once the 
3-year phase-in period is completed and 
if the anticipated response does in fact 
materialize, the tax revenues should be 
decreasing. I am well aware, of course, 
that those who prefer to drive cars which 
are big fuel consumers will be paying 
more for that privilege. That is their op-
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tion. On the other hand, the savings that 
all of us will share in if this legislation 
is enacted are beyond measurement in 
dollars and cents. By 1980 this tax could 
result in savings of better than 1 million 
barrels of oil per day, approximately one
half of the projected supply from the 
Alaskan pipeline. 

Mr. President, I want to take this op
portunity to urge prompt action on this 
legislation. We cannot a:f!ord delays in 
legislation such as this or other energy
related matters. The time ha.s arrived 
when the dangers of our energy use are 
clear, and we must act now to preserve 
our own premium fuels while at the same 
time protecting our environment. The 
crisis is here now and all of us must par
ticipate in finding solutions. 

Mr. President, I ask unanimous con
sent to have printed in the RECORD the 
text of the bill I am introducing today. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

s. 2595 
A bill to amend the Internal Revenue Code 

of 1954 to provide for a tax on every new 
automobile with respect to its fuel con
sumption rate, and for other purposes 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, That the 
purposes of this Act are to encourage the 
development, manufacture, and importation 
of automobiles which efficiently consume 
fuel, to increase revenues which could be 
devoted to energy research or other vital na
tional needs, and to stimulate the conserva
tion of energy. 

SEc. 2. (a) Part I of subchapter A of chap
ter 36 of the Internal Revenue Code of 1954 
(relating to motor vehicle excise taxes) is 
amended by adding at the end thereof the 
following new section: 
"SEC. 4064. AUTOMOBILE FUEL CONSUMP

TION TAX. 
"(a) IMPOSITION OF TA1c.-There is hereby 

imposed upon every new automobile manu
factured, produced, or imported a tax at 
whichever of the following rates is applicable 
with respect to the fuel consumption rate 
(as determined under subsection (b)) of 
such automobile: 

"(1) for the period be¢nning July 1, 1975, 
and ending June 30, 1976: 
"If the consumption rate (in miles 

per gallon) is: The tax is: 
Over 20--------------------------- 0 
Over 19 but not over 20------------ $32 
Over 18 but not over 19____________ 43 
Over 17 but not over 18------------ 70 
Over 16 but not over 17------------ 98 
Over 15 but not over 16------------ 133 
Over 14 but not over 15____________ 164 
Over 13 but not over 14____________ 211 
Over 12 but not over 13------------ 274 
Over 11 but not ?"er 12------------ 313 
Over 10 but not ov ... r 11------------ 392 
Over 9 but not over 10------------- 478 
Over 8 but not over 9-------------- 587 
Over 7 but not over 8-------------- 728 
Over 6 but not over 7-------------- 913 
Over 5 but not over 6-------------- 1, 175 
Not over 5------------------------ 1,568 
"(2) for the period beginning July 1, 1976, 

and ending June 30, 1977: 
"If the consumption rate (in miles 

per gallon) is: The tax is: 

Over 20--------------------------- 0 
Over 19 but not over 20____________ $47 
Over 18 but not over 19____________ 86 
Over 17 but not over 18____________ 141 
Over 16 but not over 17------------ 196 
Over 15 but not over 16------------ 266 
Over 14 but not over 15____________ 329 

"I! the consumption rate 
(in miles per gallon) is: The tax is: 

Over 13 but not over 14------------ $423 
Over 12 but not over 13---------- 548 
Over 11 but not over 12----------- 627 
Over 10 but not over 11----------- 783 
Over 9 but not over 10------------- 956 . 
Over 8 but not over 9------------- 1,175 
Over 7 but not over 8------------- 1, 457 
Over 6 but not over 7------------- 1, 827 
Over 5 but not over 6------------- 2, 350 
None over 5----------------------- 3,133 
"(3) for the period after July 1, 1977: 

"If the consumption rate The tax 
(in miles per gallon) is: is: 

Over 20--------------------------- 0 
Over 19 but not 20---------------- $70 
Over 18 but not over 19----------- 129 
Over 17 but not over 18----------- 211 
Over 16 but not over 17---------- 294 
Over 15 but not over 16---------- 399 
Over 14 but not over 15------------ 493 
Over 13 but not over 14----------- 634 
Over 12 but not over 13----------- 822 
Over 11 but not over 12------------ 940 
OVer 10 but not over 11----------- 1, 175 
Over 9 but not over 10------------- 1, 433 
Over 8 but not over 9------------- 1, 762 
Over 7 but not over 8------------- 2, 185 
Over 6 but not over 7------------- 2, 740 
Over 5 but not over 6------------ 3,525 
Not over 5------------------------ 4,700 
"(b) DETERMINATION OF FuEL CONSUMPTION 

RATE.-The fuel consumption rate of new 
automobiles taxable under subsection (a) 
wlll apply only to gasoline-powered automo
biles and shall be determined solely on the 
basis of the Automobile Fuel Consumption 
Schedule prepared by the Administrator of 
the Environmental Protection Agency. 

"(c) LIABILITY FOR PAYMENT.-The tax im
posed by this section shall be paid by the 
manufacturer, producer, or importer at such 
time and in such manner as the Secretary 
of the Treasury shall prescribe. 

" (d) DEFINITIONS.-For the purposes of 
this section- · 

" ( 1) the term 'new automobile' means 
every internal combustion engine powered 
vehicle designed for use on the highway 
which has never been transferred to the 
ultimate purchaser, and 

"(2) the term 'ultimate purchaser' means, 
with respect to any new automobile, the first 
person who in good faith purchases such 
automobile for purposes other than resale.". 

(b) The table of sections for such part I 
is amended by adding at the end thereof the 
following new item: 
"Sec. 4064. Automobile fuel consumption 

tax.". 
(c) The amendments made by this section 

shall take effect on July 1, 1975. 
SEc. 3. (a) The Administrator of the En

vironmental Protection Agency shall, from 
time to time, study and investigate the fuel 
consumption rates of automobiles which are 
subject, or may be subject, to the tax im
posed by section 4064 of the Internal Reve
nue Code of 1954 (relating to automobtle fuel 
consumption taxes) . 

(b) The studies and investigations con
ducted under subsection (a) shall include 
tests-

(1) of each automobile model subject to 
such tax equipped-

(A) with each available engine size (meas-
ured by horsepower); and 

(B) without of>tional accessories; 
(2) which shall be conducted-
(A) under driving conditions representa

tive of an average composite of urban and 
nonurban driving speeds and circumstances, 

(B) with the fuel used being of the quality 
normally recommended for use in such auto
mobile; and 

(C) with such automobile carrying the 
average weight load for which it was designed. 

(c) Based upon the studies and investiga-

tions conducted under subsection (b), the 
Administrator shall determine the fuel con
sumption rate of each such automobile 
model without optional accessories and with 
each available engine size. The Administrator 
shall, not later than June 1, 1975, and each 
year thereafter, prepare and transmit to the 
Secretary of the Treasury schedule of all such 
rates to be known as the Automobile Fuel 
Consumption Schedule (interim revisions of 
as he deems appropriate). The Automobile 
as he deems appropriate. The Automobile 
Fuel Consumption Schedule shall be made 
available for sale as a. public document. 

SEc. 4. Section 3 of the Automobile Infor
mation Disclosure Act (15 U.S.C. 1232) is 
amended by inserting "(a)" after "SEc. 3.'' 
and by adding at the end thereof the fol
lowing: 

"(b) Every label required to be affiXed un
der subEection (a) shall include, in the case 
of any automobile on which a tax was im
posed by section 4064 of the Internal Reve
nue Code of 1954 (relating to automobile fuel 
economy taxes)-

"(1) the fuel consumption rate'determined 
to be applicable for such automobile, and 

"(2) the tax paid under such section 
4064.". 

By Mr. COOK: 
S. 2596. A bill to provide relief to units 

of local government from liability for re
payment of excessive payments made due 
to an error by the United States under 
the State and Local Fiscal Assistance Act 
of 1972. Referred to the Committee on 
Finance. 

Mr. COOK. Mr. President, today I am 
introducing legislation which I am hope
ful will be considered promptly by the 
appropriate committee. My bill would 
amend the State and Local Fiscal Assist
ance Act of 1972 to forgive liability for 
repayment for those units of local gov
ernment which received excessive reve
nue-sharing payments from the Federal 
Government through this date, October 
18, 1973. 

In an e:f!ort to quickly allot the pay
ments of revenue-sharing funds to local 
and State officials who were clamoring 
for Federal assistance, the Department 
of the Treasury speedily, and with the 
aid of the Bureau of the Census, deter
mined eligibility based upon the revenue
sharing formula, and mailed out checks. 
As more accurate data became available 
to the Office of Revenue Sharing, it re
vised and updated its entitlements for 
the local governments accordingly. What 
has resulted across the Nation is an abso
lute budgetary crisis for particularly 
small towns which were greatly overpaid 
or were not eligible for funds in the first 
place. 

One specific example of this disastrous 
fiscal error is the city of St. Charles in 
Hopkins County, Ky. St. Charles received 
a total of $2,984 over a period of its first 
three entitlement periods while it should 
have only been paid $564. This amounts 
to a negative adjustment of $2,420 which 
St. Charles, on August 20, was notified it 
must repay. The total allocation due to 
St. Charles for fiscal year 1974 is $460 
and at this annual rate it will take St. 
Charles approximately 5 years to repay. 
This will extend beyond the 5-year life of 
the program. Meanwhile, St. Charles en
gaged in a binding contract to rebuild its 
city hall which was destroyed in 1971. 
They are under obligation to meet the 
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financial agreement of this contract, but 
are in a quandry as to how it will be done. 

I can cite other examples for you with
in my own State of Kentucky. The city of 
Hiseville in Barren County received $1,-
727 and was not entitled to any revenue
sharing funds. They spent approximately 
$1,000 of their allocation to remodel city 
hall and have already returned $727. The 
town budget ordinarily is raised through 
cake sales and other community activi
ties. The Wall Street Journal learned of 
this most unfortunate error and on Octo
ber 9, 1973, carried an editorial urging 
the Federal Government to forgive the 
amount of overpaid funds. I ask unani
mous consent that this editorial appear 
at this point in the RECORD. 

There being no objection, the editorial 
was ordered to be printed in the RECORD, 
as follows: 

DESERVING ENCOURAGEMENT 
The Ass~iated Press reports that Federal 

largesse has put Hiseville, Ky., in a jam. 
Washington gave the town a revenue-sharing 
payment of $1,727. This comes to about $727 
more than the annual budget, but Hiseville 
spent about half of the windfall remodeling 
city hall. 

Now the government says Hiseville isn't en
titled to the money and has to pay it back. 
It seems the revenue-sharing allotments are 
supposed to be based on local tax effort, and 
Hiseville has only a small utility tax. The 
town budget, says AP, is "raised mainly 
through cake sales and other community ac
tivities." 

Mayor William C. PhUlips sent back $727 
in unspent money and is asking the revenue
shares to be patient about the rest. But it 
seems to us that any town that can raise its 
budget by bake sales and remodel city hall 
for $900 deserves to be encouraged. Maybe 
the Feds could settle for two cakes and a 
dozen donuts. 

Mr. COOK. The city of Camargo in 
Montgomery County was also overpaid by 
the Office of Revenue Sharing to the tune 
of $1,721 and has been ordered to repay 
the entire amount for it is entitled to no 
more revenue-sharing funds. I would 
also like to point out at this time that 
many of the officials for these small 
towns-and they are indeed small-re
ceived three entitlement payments before 
:filling out any forms or being notified 
of the eligibility requirements. Acting on 
good faith that they deserved the money 
and could trust the Federal Govern
ment, they committed the money to de
serving public needs, such as :fire en
gines, street lights, and city streets. Those 
of you who have urged the Bureau of the 
Census to accept utility taxes within the 
definition of taxes for the purposes of 
the revenue-sharing formula will under
stand when I tell you that two of the 
cities who must repay the money and will 
not be entitled to future payments were 
apparently originally allocated funds be
cause they had a utility tax. This is clear
ly the fault of the Office of Revenue 
Sharing and not those city officials who 
faithfully believed, because it is con
sidered so within their own towns, that 
utility taxes qualify as taxes. 

At this point I ask unanimous consent 
that an article which appeared in the 
Courier-Journal and Times of October 
7 relating to this entire problem in Ken
tucky be printed in the RECORD at this 
point. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
RETURN OF REVENUE-SHARING MONEY AsKED: 

$3,687 BILL FROM UNITED STATES LOOKS 
OVERWHELMING TO TWO SMALL TOWNS 

(By Bill Peterson) 
WASHINGTON.-Pity tiny Hiseville. Pity 

little St. Charles. 
Uncle Sam, in the form of the U.S. Office 

of Revenue Sharing, sent them each a bill 
recently, and they don't have the money to 
pay it. Or know how to come up with the 
cash fast. 

Both are crossroad communities that tradi
tionally have supplemented meager tax reve
nues with bake sales, gospel sings, tractor
pulling contests and pancake suppers. 

Their budgets, however, mushroomed with 
the advent of revenue sharing last year. Each 
received four checks. But now both towns 
have been told they were overpaid, and must 
pay back the money-most of which has been 
spent. 

Hiseville owes $1,727 and St. Charles 
$1,900-a total of a $3,687. 

Thirty-five other Kentucky governmental 
units also were overpaid. 

And another 178 local governments, includ
ing Jefferson County and 36 suburban Louis
ville communities, won't get the latest round 
of revenue-sharing checks tomorrow when 
other governments around the country do, 
because they failed to fill out proper forms 
on time. A spokesman for the Office of Reve
nue Sharing said the governments will be 
entitled to their checks after completing the 
required forms, including ones on how they 
plan to spend the money. 

But these jurisdictions eventually should 
get additional checks and have overpayments 
repaid by deductions from future allotments. 

No such easy solution for Hiseville, popula
tion 160. The Office of Revenue Sharing has 
ruled the Barren County town won't get 
any more checks because it has no city 
property tax and revenue sharing allotments 
are conditional on the local tax effort. 

Baffled Hiseville Mayor William C. Phillips 
claims federal officials have never explained 
why they sent the money in the first place. 

The town, he said in a telephone inter
view, spent $1,000 of the $1,727 it received to 
remodel city hall. 

It spent the funds carefully, filling out all 
the forms and ensuring the aid was spent 
legally. 

"It's a simple story," Phillips said, "They 
sent us some money, and we spent it in good 
faith. 

"We've complied with everything we were 
supposed to and now they say they want their 
money back. I don't know what to think. 
Something like this happening to a small 
community like us seems just ridiculous." 

His shock was heightened when he found 
Hiseville would be denied further funds. This 
week he wrote to Washington, protesting the 
action and asking that if Hiseville has to re
pay the money, it be given time to do it. He 
enclosed a $727 check-what remained 
unspent. 

Hisevllle, about 15 miles northeast of Glas
gow, has an annual budget of about $1,000, he 
said. It has no city property tax and doesn't 
want one. The town raises funds from a small 
utility tax and community activities. 

The mayor said, "We try to do what's right 
and help someone out when they're in trou
ble. What I'm saying is, we're not a bunch 
of crooks." 

When Gilbert W. Dunbar, chairman of the 
board of trustees of St. Charles in Western 
Kentucky's Hopkins County, heard the Office 
of Revenue Sharing wanted $1,960 back he 
wrote a straight forward letter to Wash
ington. 

"We are sorry to inform you that it is im
possible to send a check to you," he said. 

"St. Charles is a small and indigent commu
nity. The revenue sharing funds which were
ceived were like a godsend to us. 

"We accepted these funds in good faith, 
believing they were intended for the better
ment of our community. There was no in
dication that any portion of this money 
would have to be refunded or repaid. 

"In short, the money has been spent as we 
believed it was intended to be." 

COAL-MINING TOWN 
St. Charles, population 400, is an old coal

mining town, whose residents are largely 
pensioners, Dunbar said in a telephone re
view. It used revenue sharing to rebuild city 
hall, pay an overdue light bill, repair streets 
and do ditchwork. 

Unlike Hiseville, St. Charles is entitled to 
additional revenue sharing because it has 
city taxes. "But it's in a bad situation be
cause it was overpaid so much that it will 
take years to repay the money," said Mary 
McAuliffe, an aide to Kentucky Sen. Marlow 
Cook, who specializes in revenue sharing 
problems. 

Problems like those faced by Hiseville and 
St. Charles, she said, have made many small 
towns "uneasy" about using revenue sharing. 

"I've worked with so many places that are 
hesitant to spend their money," she said. 
"They've never dealt with the federal govern
ment before and they are very leary." 

Jack Eversole, executive director of the 
Barren River Area Development District 
which serves 10 counties in Western Ken
tucky, said: 

"There's a considerable credibility gap. 
Most small towns don't believe it's going 
to be a permanent program. Many of them 
are scared to death that someone is going 
to come and want the money back after 
they've spent it." 

OTHERS MUST REPAY AID 
Nine other small communities in his devel

opment district, have been told they must 
repay revenue sharing funds. "The program 
was a good idea, but the way it's adminis
tered, the small towns that needed help 
the most are being gradually phased out by 
bureaucratic red tape," he added. "They don't 
have anyone to serve as their advocates, 
they can't afford lawyer fees, and they don't 
have sophisticated staffs to carry their pro
tests to Washington when something like 
this happens." 

Yesterday 29,000 local and state govern
ments were mailed quarterly checks. 

But Jefferson County's $1.4 million quar
terly check is being held as are the checks 
for these 36 suburban Louisville communi
ties that missed last month's filing deadline: 

Anchorage, $1,902; Brownsboro, $957; Druid 
H1lls, $567; Fairmeade, $328; Indian Hills, 
$623; Lincolnshire, $263; Lynnview, $1,476; 
Meadowville Estates, $269; Parkway Village, 
$861; St. Regis Park, $1,586; Seneca Gar
dens, $845; Springlee, $606; Strathmoor 
Manor, $647; Wellington, $755; Windy Hills, 
$1,758; Briarwood, $353; Hollyville, $1,002; 
Houston Acres, $711; Keeneland, $640; Forest 
H1lls. $551: Graymoor, $1,474; Minor Lane 
Heights, $2,183; Moorland, $658; Maryhill Es
tates, $479; Blue Ridge Manor, $599; Barbour
meade, $918; Crossgate, $557; Glenview 
Manor, $497; Goose Creek, $494; Westwood, 
$886; Whipps Millgate, $675; Bancroft, $1,457; 
Glenview Hills, $435; Hollow Creek, $519; 
Manor Creek, $1,054; and Riverwood, $290. 

In addition, officials said these other Ken
tuckey counties and communities will not 
receive revenues sharing checks tomorrow. 

Adair County, $42,240; Columbia, $8,807; 
Kevil, $309; La Center, $2,010; Wickliffe, 
$1,455; Barren County, $74,786; Walton, 
$3,327; Union, 125; Cattlettsburg, $23,357; 
Junction, $2,131; Perryv1lle, $2,868; Foster, 
$92; Breathitt County, $47,749; Bullitt Coun
ty, $85,417; Lebanon Junction, $1,139; 
Mount Washington, $3,140; California, $89; 
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Crestview, $564; Dayton, $22,906; Woodlawn, 
$549; Mentor, $260; Arlington, $1,418; Bard
well, $2,091; Carrollton, $16,649; Casey Coun
ty, $27,802, and LaFayette, $163. 

Also, Clay County, $50,274; Clinton Coun
ty, $15,761; Dycusburg, $163; Edmonson 
County, $11,352; Elliott County, $10,692; 
Estlll County, $42,406; Floyd County, $53,-
041; Allen, $183; Frankfort, $102,654; Hick
man, $8,055; Gallatin County, $16,093; 
Sparta, $356; Warsaw, $2,518; Glencoe, $601; 
Garrard County, $42,308; Corinth, $418; Dry 
Ridge, $4,260; Water Valley, $16; Greenup 
County, $63,603; Greenup, $2,279; Worthing
ton, $2,082, and Lewisport, $1,934. 

Also, West Point, $1,535; Harlan County, 
$69,502; Cumberland, $11,970; Berry, $491; 
Cynthiana., $65,512; Hart County, $38,095; 
Henderson County, $63,886; Henry County, 
$27,756; Clinton, $5,224; Columbus, $153; 
Nebo, $75; Jackson County, $34,169; Wil
more, $9,497; Johnson County, $110,629; 
Crestview Hllls, $1,157; Indpendence, $1,998; 
Crescent Springs, $1,649; Crescent Park, 
$513; Taylor Mlll, $4,233; Ridgeview Heights, 
$206 and Knott County, $39,365. 

Also, Barbourville, $3,810; Knox County, 
$47,556; Laurel County, $59,047; Lawrence 
County, $41,624; Hyden, $3,518; Whitesburg, 
$5,356; Lincoln County, $51,834; Crab Or
chard, $643; Hustonville, $421; Smithland, 
$630; Salem, $28; Russellville, $45,825; Island, 
$439; Sacramento, $931; Ma.goffin County, 
$28,380; Salyersville, $11,115; Gilbertsville, 
$70; Briensburg, $227; Dover, $477; Washing
ton, $365; Ekron, $71; Frenchburg, $2,837; 
Harrodsburg, $26,696; Edmontson, $1,320; 
Fountain, $594; and Drakesboro, $879. 

Also, Bremen, $547; South Carrollton, $398; 
Fairfield, $366; Ohio County, $62,177; Fords
ville, $675; Rockport, $152; Oldham County, 
$31,200; Crestwood, $403; Monterey, $126; 
Owenton, $3,198; Owsley, $23,622; Falmouth, 
$6,402; Perry County, $84,520; CedarVille, 
$256; Coal Run Village, $214; Pleasant 
Valley, $459; Clay City, $587; Burnside, 
$2,690; Science Hill, $2,279; Robertson 
County, $9,649; Rockcastle County, $28,767; 
Rowan County, $53,191; Shelbyville, $21,269; 
Simpsonville, $844; Franklin, $38,411; 
Taylorsville, $2,670; Taylor County $43,319; 
Trimble County, $22,457; Bedford, $951; 
Union County, $48,973; Waverly, $113; 
Plum Springs, $138; Oakland, $238; Wash
ington County, $38,994; Mackville, $11; 
Wayne County, $47,707; Clay, $1,797; Dixon, 
$533; Providence, $1,432, and Woodford, 
$52,068. 

BEG YOUR PARDON 

Due to a. typographical error, the amount 
the U.S. Office of Revenue Sharing is at
tempting to recover from St. Charles, Ky., 
was incorrectly reported a.s $1,900 in one 
place in some editions of yesterday's Courier
Journal & Times. The correct figure is 
$1,960. 

Mr. COOK. There are other errors 
which we are slowly uncovering daily. 
Some well-meaning citizens have urged 
the city officials in such affected towns 
to withhold the money and let the Office 
of Revenue Sharing sue them for it, 
which would probably not be done be
cause of the relatively small amounts of 
overpayments. Court costs would be con
siderably more, I suspect. However, all 
of the city officials with whom this office 
has spoken do not want to jeopardize in 
any way their future relationship with 
the Federal Government. The situation 
has other ramifications in that now I 
have city officials in small towns all over 
Kentucky who refuse to spend their 
money. They are afraid they will wake 
up some morning with a mailgram from 
Uncle Sam stating that there was a big 
mistake and they must send all of the 

money back. I might also mention here 
that $1,000 is a lot of money and goes 
a long way in a small town. 

My bill provides that all of those locali
ties throughout the United States which 
have been overpaid in the amount of 
five times what they are due up to Oc
tober 18, 1973, will be forgiven the 
amount. I believe that this bill is quite 
sensible and fiscally responsible. These 
cities will still have to find ways of com
pleting and paying for projects that have 
already been begun through their own 
resources. My proposal is primarily aimed 
at small towns which have been done 
the most injustice and really do not have 
the means of repaying the funds without 
great sacrifice to their own budgets and 
citizens. Further, I have provided in the 
bill for the total indebtedness brought 
about by these overpayments, to be 
spread out over a period of the next 3 
years. This will lessen the economic im
pact on the budget which is of concern 
to me. The Office of Revenue Sharing 
has been instructed to provide me with 
an impact statement which I hope to 
have soon. 

I have no doubt that my colleagues in 
the Senate and House have been faced 
with identical situations in their respec
tive States and I hope to have much sup
port for my bill. At this time I would 
offer only one admonition to both my 
fellow Members of Congress and depart
ments of the Federal Government: Next 
time let us not be so impatient about 
putting a program into effect involving 
Federal moneys until we are prepared 
to see that it can be administered prop
erly and without financial error. 

By Mr. STENNIS: 
S. 2597. A bill to amend section 102 of 

the National Security Act of 1947 to 
clarify the authority of the Central In
telligence Agency with respect to certain 
intelligence operations. Referred to the 
Committee on Armed Services. 

Mr. STENNIS. Mr. President, I am 
introducing today, a bill to amend section 
102 of the National Security Act of 1947. 
This is the basic charter for the Central 
Intelligence Agency. The purpose of the 
bill is to clarify the authority of the Cen
tral Intelligence Agency with respect to 
two important issues: First, the proper 
scope of its activities within the United 
States; second, reporting procedures re
garding overseas intelligence operations. 

I ask unanimous consent that, at the 
end of my remarks, the bill be inserted 
in the RECORD. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

<See exhibit 1.) 
Mr. STENNIS. Mr. President, I think 

a few words are in order to indicate my 
reasons for introducing a bill at this time. 

Last spring, while I was in the hospital, 
the committee, under the able chairman
ship of Senator SYMINGTON, held detailed 
hearings in executive session on the alle
gations involving the CIA's involvement 
in certain activities during the Water
gate affair. In addition, this summer, the 
committee held detailed -hearings on the 
nomination of Mr. William Colby to be 
Director of Central Intelligence. The 

material in all of these hearings raised 
issues about the precision of the 1947 
act--the basic charter of the CIA. 

In addition, it has been over 25 years 
since that law was passed. Any basic 
statute of this type should be reexamined 
periodically to insure that it meets the 
needs of the times. 

On July 19, during the debate in the 
Senate on the war powers bill, of which 
I am a cosponsor, an amendment was 
proposed by the distinguished Senator 
from Missouri (Mr. EAGLETON) which re
late to the CIA. With these general points 
in mind, as well as Senator EAGLETON's 
amendment, I commented in a letter to 
the fioor manager of the bill, the distin
guished Senator from Maine <Mr. 
MusKIE), as follows: 

The experience of the C.I.A. in Laos, a.s well 
a.s more recent disclosures of matters here a.t 
home have cauesd me to definitely conclude 
that the entire C.I.A. Act should be fully 
reviewed. 

Accordingly, I already have in mind plans 
for such a. review of the C.I.A. Act by the 
Senate Armed SerVices Committee and have 
already started some staff work thereon. All 
proposed changes, additions or deletions can 
be fully developed and hearings held thereon 
at that time. I have already completed, but 
have not yet introduced some amendments 
of my own. 

During the 3 months which have fol
lowed my letter to Senator MUSKIE I 
have further reviewed the hearings and 
the issues relating to the CIA's basic 
charter. I have concluded that it would 
be useful, at this time, for me to intro
duce a draft bill, and to share with the 
Members of the Senate my tentative 
views on some of these important issues. 
I want to emphasize that I introduce this 
bill primarily as a vehicle for hearings 
later in this Congress. It is an invitation 
for constructive suggestions from other 
Senators, not a firm position. I not only 
reserve my right to propose, or agree to, 
more, fewer, or different changes in the 
1947 act, but I would expect that my 
thinking, and the thinking of other 
Senators, will change and develop as we 
hold hearings and study these important 
issues further. Many may dream, and I 
would dream with them, of a world in 
which we did not need the CIA. But the 
~ensions of the modern world, so clearly 
Illustrated these last few weeks, bring 
home to all of us thrut such an organiza
tion is badly needed. In fact, we cannot 
do so. Our challenge is to strengthen it 
in order to enable it to perform effec
tively its proper functions and it is as 
obvious as any point can be that the 
proper functioning of all intelligence 
organizations requires secrecy ir.. many 
matters. 

At the same time, we must satisfy our
selves that the basic charter of the CIA, 
and the procedure under which it oper
ates, insure that this important agency 
will never become the private tool of un
scrupulous men, whatever position they 
may hold. It is my hope that we will be 
able to make clear and codify limitations 
which will meet these objectives of which 
I have spoken. This will involve active 
recognition by the appropriate commit
tees of the Congress, particularly the 
Armed Services Committee of both 
Houses, of their duties of legislative 
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oversight and surveillance of this im
portant agency. 

The bill I introduce today, as a ve
hicle for hearings, makes changes in two 
areas. 

First, it proposes certain clarifications 
and limitations to insure that any activ
ities undertaken in this country by the 
CIA are solely those which are necessary 
and appropriate to its foreign intelli
gence mission. 

The word "foreign" is inserted before 
the word "intelligence" wherever the 
word "intelligence" appears in appro
priate places in the existing law. 

The role of the Director of Central 
Intelligence in protecting intelligence 
sources and methods is limited to the 
development of plans, policies, and 
regulations for that purpose. Further, 
he is required to report violations of such 
plans, policy, or regulations to the At
torney General of the United States for 
action. This change would help insure 
that no one should misunderstand the 
role of the Director of Central Intelli
gence and assume that the CIA should 
take an active role, for example, in 
stopping security leaks in other agencies. 

To clarify this matter even further, it 
is provided that the CIA is not to en
gage, directly or indirectly, within the 
United States, either on its own, or in 
cooperation or conjunction with anyone 
else, in any law enforcement operation 
or activity. The bill explicitly limits the 
CIA's activities within this country to 
four situations: first protecting its own 
installations; second, conducting per
sonnel investigations on all employees, 
applicants, or others carrying out Agency 
responsibilities; third, supporting its own 
foreign intelligence activities, and fourth, 
providing intelligence to other appro
priate departments and agencies. 

The second area in which the bill in
cludes proposals is the field of CIA's 
overseas activities. In the sections of 
the act which relates to the CIA's foreign 
intelligence activities, the phrase "relat
ing to foreign intelligence activities" is 
inserted to help clarify the purpose of 
one of those sections. The other section 
relevant to this subject is tightened by 
the establishment of procedures for re
porting such activities to the Congress. 

The bill indicates with respect to these 
procedures two objectives: first, insur
ing effective legislative oversight, and 
second recognizing essential security 
requirements. I would expect much de
bate and discussion over legislation af
fecting this area. This is obviously a 
difficult area in which to legislate, and I 
believe we should tread carefully, but I 
believe that we will be able to establish 
procedures which permit effective legis
lative oversight, which give Congress and 
the public confidence that such over
sight is being performed, and recognize 
that such oversight must be somewhat 
different in character than that for an 
organization whose activities can be 
fully made public. 

Mr. President, these are difficult times. 
The events of the last few weeks, and the 
headlines of the last several days, should 
give pause to anyone who believes that 
we can afford to let down our guard, to 
rely on the good will of our adversaries, 

or to share publicly with all nations of 
the world our most secret and important 
plans and information. We must insure 
that, in legislating in this area, we con
tinue to provide the flexibility which is 
needed by the President to respond to 
emergencies, and to obtain effective in
telligence. We must also remember that 
we are drafting, or redrafting, a basic 
charter for an institution, not a detail
ed set of regulations. I believe that, with 
good will by all of those who have strong 
convictions on the many issues involved 
in this important subject, we will be able 
to adopt sensible and necessary reforms 
without damage to our Nation's security. 

Let me add, by way of emphasis, that 
which is repetition in part, Mr. President. 
I think the longer one is here in the Sen
ate and the more in depth he gets into 
our worldwide operations of security, as 
well as our worldwide obligations through 
mutual treaties and agreements, as well 
as gets further and deeper knowledge of 
the many unusual happenings and events 
that are going on throughout the world 
in this day of so many changes, where 
the world itself has been changed, for in
stance, since the original CIA Act was 
written, changes, say, as to communica
tions and visibility and changes as to 
methods of detection-all these things 
combine to convince us of the absolute 
need and necessity of an agency of this 
type. 

At the same time, an agency of this 
type is somewhat contrary to the old 
American ideals. I came here a few 
months after the act was passed in 1947, 
and I did not like a lot about it. I was not 
convinced that we needed it in many re
spects. But, as I say, time unfolds, con
ditions unfold, and time brings these 
tremendous changes. And no one here 
now could be stronger of the opinion than 
I am that the need is great and that it 
is a necessity. 

At the same time I believe that it is 
within our power and our capacity now, 
in view of the experience we have had, to 
write an even better act and provide for 
an even better administration than we 
have had heretofore. At the same time, as 
a whole-and I have been connected with 
this matter for several years-we have 
had a very fine administration of the 
Central Intelligence Act. 

So, Mr. President, with the printing of 
the bill in the RECORD, I again thank the 
Chair and the floor leadership for yield
ing. I yield the floor. 

ExHmrr 1 

s. 2597 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, That section 
102 of the National Security Act of 1947, as 
amended (50 U.S.C. 403), is amended as fol
lows--

{1) Subsection {d) is amended by insert
ing "foreign" immediately before "intelli-
gence" the first time the latter term appears 
in such subsection. 

(2) Clauses (1) and (2) of subsection (d) 
are amended by inserting "foreign" immedi
ately before "intelligence" each time the 
latter term a.ppears 1n such clauses. 

{3) Clause (3) of subsection {d) is 
amended by inserting "foreign" immediately 
before "intelligence" the first time the lat
ter term appears in such clause. 

(4) The last proviso of clause (3) of sub-

section (d) is amended to read as follows: 
.. And provided further, That the Director of 
Central Intelligence shall (A) be responsible 
for developing appropriate plans, policies, 
and regulations for the protection of intel
ligence sources and methods from unauthor
ized disclosure, but such responsibllity shall 
not be construed as authorizing the Agency 
to engage in any activity prohibited by the 
first proviso of this clause, and (B) report to 
the Attorney General of the United States 
for appropriate action any violation of such 
plans, policies, or regulations;". 

(5) Clause (4) of subsection (d) 1s 
amended by inserting "relating to foreign in
telligence activities" immediately after "o! 
common concern". 

(6) Clause (5) of subsection (d) is 
amended to read as follows: 

"(5) to perform such other functions and 
duties related to foreign intelligence affect
ing the national security as may be specifi
cally directed from time to time by the Coun
cil and reported tio the Congress in such 
manner and in accordance with such pro
cedures as the Congress may establish to in
sure effective legislative oversight with due 
recognition of essential security require
ments.". 

(7) Add at the end of such section a new 
subsection as follows: 

"(g) Nothing in this or any other Act 
shall be construed as authorizing the Central 
Intelligence Agency to engage, directly or 
indirectly, within the United States, either 
on its own or 1n cooperation or conjunction 
with any other department, agency, organi
zation, or individual in any police or police
type operation or activity, any law enforce
ment operation or activity, or any internal 
security operation or activity: Prov ided, how
ever, that nothing in this Act shall be con
strued to prohibit the Central Intelligence 
Agency from (1) protecting its installations, 
(2) conducting personnel investigations of 
Agency employees and applicants or em
ployees of contractors and other requiring 
access to sensitive Agency information 1n 
carrying out Agency responsibilities, (3) 
carrying on within the United States activi
ties necessary to support its foreign intelli
gence responsibilities, or (4) providing in
formation resulting from foreign intell1-
gence activities to other appropriate depart
ments and agencies." 

By Mr. DOMENICI (for himself, 
Mr. EAsTLAND, Mr. RANDOLPH, 
Mr. NELSON, Mr. FANNIN, Mr. 
PERCY, Mr. BAKER, Mr. MATHIAS, 
Mr. GRAVEL, Mr. HUMPHREY, 
Mr. BUCKLEY, Mr. BARTLETT, 
Mr. DOMINICK, and Mr. 
MUSKIE): 

S. 2598. A bill entitled "Car Pool In
centives Act of 1973," Referred to the 
Committee on Public Works. 

Mr. DOMENICI. Mr. President, I rise 
for two reasons first, to compliment the 
distinguished Senator from Colorado 
<Mr. DoMINICK) on the bill he has just 
introduced. I do not think there is any 
more serious crisis than the one he has 
just described and I certainly compli
ment him on the approach he is taking 
in the Senate looking toward a solution. 

Quite by coincidence, I have a bill 
which I will introduce today and which 
I think the Senator from Colorado will 
be interested in, called the Car Pool 
Incentives Act of 1973, which would 
establish a program of demonstration 
projects and indepth study to increase 
the use of car pools in urban areas during 
rush hours as a means of attacking our 
grave national problems of air pollution, 
energy deJUands exceeding available 

• 
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energy sources, traffic congestion, and 
overuse· of land for highways and park
ing facilities. 

I am pleased to be joined in intro
ducing this legislation by 11 of my dis
tinguished colleagues. They are the 
Senator from Mississippi <Mr. EASTLAND), 
the Senator from West Virginia <Mr. 
RANDOLPH) , the Senator from Wiscon
sin <Mr. NELSON), the Senator from 
Arizona <Mr. FANNIN), the Senator from 
Dlinois <Mr. PERCY), the Senator from 
Tennessee <Mr. BAKER) , the Senator 
from Maryland (Mr. MATHIAS), the 
Senator from Alaska <Mr. GRAVEL), the 
Senator from Minnesota (Mr. HuM
PHREY), the Senator from New York <Mr. 
BucKLEY) , and the Senator from Okla
homa (Mr.' BARTLETT). It should be ob
ViOUS that the bipartisan support from 
Members of this body indicates an 
awareness of the problems this Nation 
faces which this legislation is intended 
to help solve. 

It should be obvious from the kind of 
support from Members of this body, that 
they are all aware of the problem our 
Nation faces in trying to deal with the 
American people in their concept that 
the automobile is their sole and singular 
possession and that they should be al
lowed to ride along the highways and 
the byways, consuming energy and pol
luting the air. 

My bill is aimed at trying to help the 
cities find comprehensive programs to 
entice the American people to move away 
from this one-person-in-one-car con
cept, driving 22 miles to work, or 12 or 
even 40, and put together a package 
which will be administered by the De
partment of Transportation where they 
will be permitted to select up to 10 cities 
in the United States and grant them, on 
a 90 to 10 matching basis, up to $1 mil
lion to implement comprehensive pro
grams including such things as equip
ment, and so forth, to be able to tell an 
individual who lives in a certain neigh
borhood or who may request where he 
might find a prospective ride or where 
he might find a prospective rider, where 
he might find someone that will go to 
work close to where he is going, or where 
he might :find how many of those people 
exist within the radius of his house. 

I would like to see some cities experi
ment with either the use of social secu
rity information, or the use of drivers 
licenses information, thereby tapping 
this great resource of data processing 
and the like where this information could 
be made available. 

The bill would also ask the cities to 
consider anything they can think of that 
would entice the car pooler and to esti
mate its cost on an experimental basis. 

Further, the bill would ask that the 
Department of Transportation, the En
vironmental Protection Agency, and the 
ms, during an 18-month period after it 
has selected the cities, try this dem
onstration of the 90 to 10 program, that 
they compile statistics with respect to 
a tax incentive that might cause more 
people to use car pools, and that they 
:find out how much it will cost the Treas
ury Department if they permitted the 
car pooler to deduct depreciation on his 
car instead of being prohibited from do-

ing that and perhaps give him some 
kind of advantage with reference to a 
gasoline tax which we do not now give 
him. 

There are those who say, "How can we 
do this? How can we define them and 
police them?" Until we try, we are never 
going to be able to do so. 

I submit that when our country has 
statistics indicating that during the 
rush hours in most of our urban com
munities, if we just added 0.4 of a person, 
as an average, to the front seat of that 
car driving down the highway, this coun
try would save almost 600 million gallons 
of gasoline a year. That is not even by 
adding the average of one person but 
adding 0.4 of a person, on a national 
average, to a car as it goes through the 
bulk of the commuter time. 

My bill, as it gets to committee, might 
even be expanded so tha.t the Depart
ment of Transportation would do this 
for every city that would come up with 
a comprehensive plan, to entice them 
to come up with a program to imple
ment car pooling in their particular 
community-whether it is a new kind of 
off-street parking for pooling cars, 
whether to match up a better kind of 
parking facility with a ca.r pooler. Nu
merous things of a physical nature can 
be done, coupled with to day's technology. 

In my opinion, this can be accom
plished if we emphasize it and help the 
cities in a way which would cause the 
typical American commuter to realize 
that he has been very foolish and waste
ful, that this would save him money, 
that it would save the country some prob
lems, an dthat, hopefully, over the long 
run, it would save some taxes for him. 

Mr. DOMINICK. Mr. President, will 
the Senator yield? 

Mr. DOMENICI. I yield. 
Mr. DOMINICK. Mr. President, I con

gratulate the Senator from New Mexico 
on a very innovative idea. Everybody has 
been wondering about how to get people 
to carpool, and this is a real experiment 
in getting it done. 

I should like to join the Senator, as a 
part of the whole program I am trying 
to use so far as conservation of energy 
is concerned. I think the Senator has a 
very innovative idea. 

Mr. DOMENICI. I thank the distin
guished Senator for his support. I think 
those on the :floor understand what I am 
talking about. 

Does the Senator from Colorado desire 
that his name be added as a cosponsor 
of the bill? 

Mr. DOMINICK. Yes. 
Mr. DOMENICI. Mr. President, I ask 

unanimous consent that the name of the 
distinguished Senator from Colorado be 
added as a cosponsor. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DOMENICI. This bill would estab
lish a modest program of comprehensive 
demonstration projects by the Depart
ment of Transportation; the projects, 
chosen for their potential effectiveness 
in States and municipalities, would dem
onstrate the benefits to be realized if 
applied on a nationwide basis. To date 
there have been various less comprehen-
sive projects and studies in metropolitan 
areas such as Boston, Los Angeles, and 

Washington, D.C., but to my knowledge, 
none has employed all of the presently 
recognized measures to increase and en
courage carpooling in urban areas. This 
bill would provide demonstration proj
ects utilizing new and innovative ap
proaches, particularly economic and tax 
incentives and would require a thorough 
measurement of the impact of these pro
grams on the problems of energy short
age, air pollution, and traffic congestion. 
The projects would include such meas
ures as systems for locating potential rid
ers and informing them of convenient 
carpool opportunities, preferential car
pool highway lanes or shared bus and 
carpool lanes, preferential parking for 
carpools, and the use of economic incen
tives for commuters participating in car
pools. 

The direct result of carpooling, of 
course, would be that of reducing the 
number of vehicles on urban highways 
and streets during peak traffic periods. 
For example, if automobile occupancy 
could be increased from the present 
average of 1.6 persons per vehicle to 2 
per vehicle, approximately 20 percent of 
the motor vehicles would be removed 
from rush hour traffic. 

Thus, because of fewer vehicles on the 
road, air pollution would be decreased
there would be fewer automobiles 
emitting pollutants and those vehicles on 
the road would operate more efficiently 
due to less stopping, starting, and idling. 
Energy conservation would result since 
fewer vehicles would mean less demand 
for fuel, as demonstrated by the fact that 
if among public employees alone the 
automobile oc~upancy were increased to 
2 persons per car, almost. 600 million gal
lons of gasoline would be saved per year. 
And, traffic congestion and parking 
problems would be alleviated substan
tially. In addition to relieving national 
problems to such a degree, each indi
vidual commuter would benefit by saving 
wear and tear on his automobile, and 
by saving money normally spent on gaso
line and parking. 

Because carpooling would not require 
vast outlays of public funds and long 
periods of costly construction for new 
transportation facilities, demonstration 
projects this bill proposes, could be pro
vided at a cost not exceeding $10 million. 
Due to the greater effectiveness of metro
politan highways to be achieved by this 
blll, I feel that funding from the high
way trust fund is justified and is con
sistent with past expenditures from that 
fund. Rather than requiring great 
amounts of public funding, this measure 
would be primarily self -supporting by 
encouraging individual commuters to 
participate in carpools; they would be 
motivated by the personal advantages of 
time and :financial savings, by additional 
economic incentives, such as reduced 
tolls, free parking spaces for carpools 
closer to their place of employment, tax 
incentives, and so forth. In short, it is my 
opinion, Mr. President, that carpooling is 
a means to address several of this Na
tion's most pressing problems without the 
tremendous outlays traditionally as
sociated with govemment-assisted efforts 
to deal with national problems. 

While this bill would provide for 
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demonstration projects, there may be 
good reason to proceed even further at 
this time. It would ordinarily be prudent 
to test and demonstrate the effectiveness 
of various measures and combination of 
measures to increase car pooling. How
ever, there can be no doubt that greater 
car pooling is required, that greater car 
pooling will reduce the tra:fflc load with 
the resultant benefits I have previously 
mentioned, and that these benefits can be 
realized in a relatively short time. The 
unknown factors are related to the best 
combination of measures to achieve 
maximum car pooling in different metro
politan situations. Perhaps, in view of 
these facts, it would be better to move 
rapidly ahead into an accelerated grant
in-aid program for all cities where a 
transportation control plan is required 
to meet standards imposed by the Clean 
Air Act. This is a possibility that merits 
attention and I will ask that it be con
sidered during committee action on this 
bill. 

I am aware that the Department of 
Transportation and the Environmental 
Protection Agency are keenly interested 
in pursuing all possible means to more 
effectively utilize our urban highway and 
reduce vehicular air pollution by in
creased car pooling. I have also spoken 
personally with Mr. John Love, head of 
the President's Office of Energy Policy, 
and he has indicated his strong support 
for programs such as the ones which 
would be created by this bill as a means 
to help reduce the tremendous demand 
by automobiles on our available fuel re
sources. Mr. Love indicated that he will 
investigate the possibility of implement
ing programs similar to those proposed by 
this bill through coordination of the 
variom, Federal agencies which have in
volvement in energy conservation, high
way programs, and air pollution control. 
However, I am of the opinion that the 
problems are so urgent that we should 
initiate the legislative process to estab
lish these programs in the event that ad
ministrative efforts should not bear fruit. 

In conclusion, Mr. President, I feel that 
this measure is worthy of our strong sup
port for a number of good reasons, par
ticularly because of its timely contribu
tion to the relief of our national problems 
of energy resource shortage, or con
gested highways, of air pollution, and of 
costly highway and parking areas neces
sitated by the present number of vehicles. 
Al3 an additional bonus, it does not re
quire another huge drain on public funds, 
but rather encourages a savings of money 
by commuters. It promotes the idea of in
dividual commuters cooperating with 
each other to deal with severe national 
problems at a grass roots level-and with 
visible results. In short, it can immedi
ate!:,' and relatively inexpensively provide 
significant progress toward relieving 
many of our problems which are gen
erated by having too many vehicles on 
the roads during commuter hours with 
too few passengers per car. 

I ask unanimous consent that the bill 
be printed at this point in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

s. 2598 
Be it enacted by the Senate and House of 

Representatives of the United States of Amer
ica in Congress assembled, that this act 
may be cited as the "Car Pool Incentives Act 
of 1973" 

SEc. 2. Title 23 of the United States Code 
("Highways") is hereby amended to add the 
following new section 323 : 

DEMONSTRATION PROJECTS-cAR POOL 
INCENTIVES 

SEc. 323(a) (1) In order to decrease traffic 
congestion during rush hours, improve air 
quality, conserve fuel, and enhance land use 
by limiting high way and parking require
ments, the Secretary shall carry out demon
stration projects designed to encourage the 
use of car pools in urban areas throughout 
the country while not adversely affecting bus 
and other mass transportation ridership in 
such areas. 

(2) From proposals submitted by the 
States to the Secretary within six months 
after enactment of this amendment, the Sec
retary shall, not later than one year after 
enactment, approve for funding those proj
ects which, in his judgment, offer the best 
prospects of achieving the objectives stated 
in subsection (a) (1) and which provide a 
reasonable balance among cities of various 
pdpulation sizes, traffic patterns, and geo
graphical locations. 

(3) A project may include, but not be 
limited to, such measures as systems for lo
cating potential riders and informing them 
of convenient car pool opportunities; pref
erential car pool highway lanes or shared 
bus and car pool lanes; and preferential park
ing for car pools. 

( 4) The Federal share of the cost of such 
work shall be 90 per centum, except that the 
Federal share shall not exceed $1,000,000 for 
any single project. 

(5) The Secretary shall give permits to 
demonstration projects proposed for cities or 
areas ln air quality control regions as desig
nated under the Clean Air Act after consulta
tion with the Administrator of the Environ
mental Protection Agency as to the value of 
such projects as a part of a transportation 
control plan for such region. 

(b) The Secretary shall conduct a full in
vestigation of the effectiveness of measures 
employed in the demonstration projects au
thorized by subsection (a) of this section. 
In addition, he shall in cooperation with the 
Internal Revenue Service, the Environmental 
Protection Agency, and other appropriate 
Federal and State agencies, study other meas
ures, including but not limited to tax and 
other economic incentives, which might lead 
to significant increases in car pool ridership 
in urban areas throughout the country, any 
institutional or legal barriers to such meas
ures and the costs and benefits of such 
measures. He shall report to the Congress 
not later than December 31, 1974, his find
ings, conclusions and recommendations re
sulting from such investigation and study. 
Funds authorized to carry out Section 307 of 
this title are authorized to be used to carry 
out the investigation and study authorized 
by this subsection. 

(c) There is authorized to be appropriated 
not to exceed $10,000,000 from the Highway 
Trust fund to carry out subsection (a) of this 
section. 

By Mr. HATFIELD: 
S. 2599. A bill to repeal the Economic 

Stabilization Act of 1970. Referred to the 
Committee on Banking, Housing and 
Urban Affairs. 

Mr. HATFIELD. Mr. President, it is a 
simple truth that wage and price con
trols, in all their phases, have not 
worked. The economy has not been bol
stered by administration controls, but 

has instead been thrown off course by 
their effects. 

On August 15, 1971, President Nixon 
imposed a wage-price freeze, acting on 
the basis of authority granted the Presi
dent under a 1970 act that the President 
neither sought nor wanted. 

In approving this grant of power, 
Congress was taunting the President to 
take steps. This push from Congress, 
coupled with a favorable attitude of the 
public, combined to produce an execu
tive policy that today has resulted in 
failure. Senator CooK and I were the 
only two Senators opposing extension of 
these powers when the Senate voted on 
this issue recently, although I would 
note I voted for the original grant of 
this power. 

Congress has begun to grasp the mag
nitude of its abdication to the executive 
branch. We struggle to reassert our
selves in the budgetary process, in con
firmation powers and as initiators, not 
reactors, to legislation. Yet, here in one 
sweeping gesture, by giving the Presi
dent the authority to impose wage and 
price controls, Congress gave away its 
responsibility and power over much of 
American life. In traveling throughout 
Oregon on recent visits, it is the cost of 
everything that is repeated wherever I 
go. The economy and people's pocket
book dominate the concerns of Ore
gonians. 

The heart of the problem lies in 
whether the objectives of the wage-price 
controls have been met. They have not. 
After 2 years of economic controls under 
the various phases of the administra
tion's economic program, inflation is still 
with us. In fact, even the administra
tion has admitted that the controls, 
particularly the price freeze imposed on 
June 13 and lifted for most products on 
August 12, may have contributed to in
flation by creating shortages. Since 
August 1971, the wholesale price index 
has increased by 9.7 percent for all com
modities. The biggest jump has been in 
farm products and feeds, with an in
crease of 20.7 percent, and foods, with a 
WPI increase of 12.5 percent. The con
sumer price index has not increased as 
sharply, with an increase in the CPI for 
all items of 4.5 percent, and an 8.8-
percent increase for food. 

The disparity between the WPI and 
CPI increases reveal a price bulge build
ing in the wholesale sector that will 
eventually result in further increases in 
consumer prices. This is usually what 
happens when price controls such as 
those under phase IV are imposed-con
sumer prices are stabilized temporarily, 
but inflationary pressures continue, and 
price increases are only delayed. In 
short, trying to control inflation with 
price controls is like trying to lower the 
temperature of a room by forcing down 
the mercury in a thermometer-the 
indexes may reflect a "cooling off" of the 
economy, but inflation is still there. 

I believe we must repeal the Economic 
Stabilization Act and find other ways to 
approach the economic problems facing 
us. The AFL-CIO, the U.S. Chamber of 
Commerce, and the National Association 
of Manufacturers have all asked for ter
mination of controls. The Wall Street 
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Journal had an editorial on October 10 
which stated: 

The sooner we recognize that controls are 
doomed . . . the sooner we will be able to 
start rebuilding a healthy economy. 

Therefore, I am introducing a bill that 
would repeal the Economic Stabilization 
Act of 1970. The corollary of this action 
is that Congress then would carry a sub
stantial part of the burden to stabilize 
the economic conditions in the country. 

Certainly the Federal responsibility, 
both in Congress and in the executive 
branch, to control inflation is great and 
urgent. This can be accomplished in two 
ways: increased taxes, or reduced spend
ing. President Nixon has urged the 
latter, and Congress has responded rea
sonably well. In fact, the budget ceiling 
for fiscal year 1974 set by the Senate is 
below that recommended by President 
Nixon. Nonetheless, the budget deficit for 
fiscal year 1973 is now estimated at $14.4 
billion, down from $23.3 billion in fiscal 
year 1972. 

There are other areas where cuts can 
be made, particularly in military spend
ing. This remains the area where the 
most substantial savings in the cost of 
government can be made. My own efforts 
will continue to be devoted toward elimi
nating needless expenditures in our mas
sive military budget in order to bring 
government spending into line with reve
nues, thereby strengthening our whole 
economy. Useless domestic programs, 
government subsidies, and other areas of 
waste must be curtailed. 

There are ways to deal with the econ
omy other than through the authority of 
the Economic Stabilization Act. Perhaps 
the most compelling reasons to abolish 
this legislation are found in a simple 
recital of what has happened under its 
aegis. We could look at the irrational pic
ture of beef producers withholding cattle 
from the market thereby turning hungry 
consumers to horsemeat markets which 
in turn sets off cries of outrage in certain 
animal protectionist groups. We see gas
oline stations closed and people buying 
gas in takehome containers. 

There is a projected fuel shortage that 
will certainly take a toll in life and prop
erty. U.S. fertilizer has been snatched up 
at low prices by the world market leaving 
a shortage in this country. Angry con
sumers who refused to pay supermarket 
prices turned to canning their food 
thereby creating a shortage in canning 
jars and lids. The endless cycle of pay 
raises and price increases was drama
tized here in Washington when the Fed
eral pay raise prompted increases 
throughout the District, starting in the 
Senate cafeteria where the day the raise 
went into effect, the price of toast dou
bled and all other costs went up as well. 
The ramifications of each new control 
become absurd, and still the problem is 
not" understood or under control. 

Mr. President, I urge the abolishment 
of the Economic Stabilization Act, and 
am today submitting legislation to do 
just that. I ask that the text appear at 
the end of these remarks. I also ask 
unanimous consent that the Wall Street 
Journal editorial on this subject be 
printed at the end of the text of my blll. 

There being no objection, the bill and 
CXIX--2181-Part 27 

article were ordered to be printed in the 
RECORD, as follows: 

s. 2599 
Be it enacted by the Senate and House 

of Representatives of the United States of 
America in Congress assembled, That (a) the 
Economic Stabilization Act of 1970, as 
amended, is repealed. 

(b) Whoever, prior to the date of enact
ment of this section, willfully violates any 
provision of law repealed by subsection (a) 
of this section, shall be punished in accord
ance with such provision as in effect on the 
date such violation occurred. 

(c) The repeal made by subsection (a) of 
this section shall not affect any suit, action, 
or other proceeding lawfully commenced 
prior to the date of enactment of this section, 
or any suit, action, or other proceeding based 
upon any act committed prior to such date, 
and all such suits, actions, and proceedings, 
shall be continued, proceedings therein had, 
appeals therein taken, and judgments there
in rendered, in the same manner and with the 
same effect as if this section had not been 
enacted. No suit, action, or other proceeding 
lawfully commenced by or against any agency 
or officer of the United States in relation to 
the discharge of official duties under any 
provision of law repealed by subsection (a) 
of this section shall abate by reason of such 
repeal, but the court, upon motion or sup
plemental petition filed at any time within 
12 months after the date of enacment of this 
section showing the necessity for the sur
vival of such suit, action, or other proceeding 
to obtain a settlement of the questions in
volved, may allow the same to be maintained. 

RETROSPECTIVE ON CONTROLS 

We suppose that anyone who st1ll believes 
price controls can stop infl.ation is beyond 
help, but it won't hurt to glance at the ac
companying chart for a visual confirmation 
of our experience. Since the imposition of 
controls, infl.ation has turned not better but 
worse. 

The six-month moving average of the con
sumer price index turned down in early 1970, 
and continued down until controls were 1m
posed in August 1971. It turned back up 1n 
mid-1972, in the midst of "tough" Phase 2 
controls. Since then it has ascended to 
heights far above those reached in any recent 
noncontrols atmosphere. Little wonder that 
the U.S. Chamber of Commerce and the Na
tional Association of Manufacturers have
somewhat belatedly it seems to us-joined 
the AFL-CIO in calling for prompt and com
plete termination of controls. 

Purely on the basis of the record, one 
would have to conclude that far fom extin
guishing inflation, price controls fuel it. 
That conclusion is overly simple, of course, 
because since mid-1972 many other power
ful inflationary pressures have been at work. 
The government budget has been in deficit, 
and economic growth has been straining the 
economy's capacity. 

Even at that, though, the infia.tion has 
been more rapid than any usual economic 
view would predict. In trying to explain it, 
economists are looking toward international 
economic developments. Perhaps the impact 
of the dollar's devaluation was more infla
tionary than most theories predict. Or per
haps as First National City Bank and Argus 
Research Corp. argue, attempts by Euro
pean central banks to maintain fixed ex
change rates by buying dollars swelled Eu
ropean banking reserves and money supplies, 
leading to a world-Wide inflation that spills 
back into the U.S. economy. 

Price controls presumably were intended 
to stop the increase in prices in the face of 
these powerful domestic and international 
forces. This was a pipe dream, as nearly every
one now recognizes. We would go a bit fur-

ther, to argue that in a couple of respects 
controls did indeed cause higher prices. 

For one thing, there is the effect on the 
psychology of the Federal Reserve Board. 
Even those skeptical about the real effect of 
controls-and it is by no means clear that 
~his description applies to everyone at the 
Fed-would probably feel some influence 
from the announcement that some other part 
of government was going to take over the 
inflation problem. So if there had been no 
controls the money supply probably would 
not have expanded as rapidly, and prices 
would not have risen quite so sharply. 

Beyond that is the problem of shortages. 
The diehard supporters of controls ignore 
this problem when they contend that their 
policies have not failed but were never tried. 
It is of course quite true that the biggest 
price jumps have occurred during the more 
relaxed phases of the controls program. Usu
ally these apologists blame the relaxation on 
George Shultz' association with the Univer
sity of Chicago, but those who look not at 
personalities but events will find the fol
lowing cycle: 

Tight controls are imposed. Shortages and 
dislocations start to develop. Because of the 
shortages and dislocations, controls have to 
be relaxed. Then you get all the price in
creases you would have had during the tight
controls period, plus those caused by the con
trols-induced shortages, and probably some 
more by businesses trying to get ahead of the 
next period of tight controls. 

No group of controllers will be able to avoid 
this cycle, for none of them can possibly 
be smart enugh to foresee the secondary and 
tertiary effects of their actions, especially in 
an increasingly integrated global economy. 
They learn too late that if they fiddle with 
gasoline prices and supplies they may end 
up with a fuel oil shortage. After setting 
U.S. prices for fert111zer or cotton they sud
denly learn that world prices are higher and 
foreigners are buying so much of the supply 
there isn't enough left for Americans. And 
if they achieve really efficient enforcement 
with an army of bureaucrats, they will drive 
down investment and plant expansion and 
end up with shortages of everything. 

So we very much doubt that the dismal 
record of controls have much to do with any 
particular set of men or philosophy of con
trols. The problem is something far more 
basic, the limits of human intelligence. And 
the sooner we recognize that controls are 
doomed by facts of simple physiology the 
sooner we will be able to start rebuilding a 
healthy economy. 

ADDITIONAL COSPONSORS OF BiLLs 
s. 1929 

At the request of Mr. KENNEDY, the 
Senator from Pennsylvania <Mr. 
ScHWEIKER) was added as a cosponsor 
of S. 1929, the Nantucket Sound Islands 
tr~st bill. 

8.2538 

At the request of Mr. PROXMIRE, the 
Senator from New Mexico <Mr. MoN
TOYA) was added as a cosponsor of S. 
2538, to provide for the establishment of 
construction and safety standards for 
mobile homes, and for other purposes. 

Mr. Wn..LIAM L. SCOTT. Mr. Presi
dent, I ask unanimous consent that the 
names of Senators BENNETT, FANNIN, 
HANSEN, HELMS, STEVENS, THURMOND, 
and GRIFFIN be added as cosponsors at 
the next printing of S. 2539, a bill to 
amend the Clean Air Act to establish a 
limitation on certain air quality stand
ards established pursuant to such act 
and to authorize postponement of cer
tain transportation reductions OT con-
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trois of standards relating to motor ve
hicle emissions. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. WILLIAM L. SCOT!'. Mr. Presi
dent, with regard to this measure, I was 
pleased to learn that our chairman of 
the Committee on Public Works, the dis
·tinguished Senator from West Virginia 
<Mr. RANDOLPH) has scheduled 3 days of 
hearings November 5-6-7 on the automo
tive emission question, which is of im
portance to the Members of this body 
because of the energy problem and the 
huge costs that may be involved in meet
ing the mandated standards in the Clean 
Air Act under present technology. I un
derstand these hearings may consider 
legislation introduced in the Senate on 
the auto emissions problem, including my 
proposal to postpone the timetable for 
meeting the standards in the law an ad
ditional 2 years to reconsider auto emis
sions technology and new scientific de
velopments in the emissions field. Cer
tainly I welcome any additional support 
from my colleagues in cosponsoring S. 
2539 and hope you will see fit to join me 
on this measure. 

SENATE RESOLUTION 189-SUB
MISSION OF A RESOLUTION TO 
URGE THE CONTINUED TRANS
FER TO ISRAEL OF PHANTOM AIR
CRAFT AND OTHER EQUIPMENT 
<Ordered held at the desk by unani-

mous consent.) 
Mr. HUMPHREY. Mr. President, I 

submit a resolution on behalf of my
self, Senators JACKSON, RIBICOFF, and 
JAVITS, and 63 other Senators, making 
a total of 67 Senators. I ask unanimous 
consent that the resolution be assigned 
a number, printed, and held at the desk 
without being referred. 

Mr. GRIFFIN. Mr. President, reserv
ing the right to object, and I do not in
tend to object, for the purposes of clar
ifying the parliamentary situation, may 
I ask: If the re<tuest of the distinguished 
Senator from Minnesota is agreed to, 
what would be the status of the resolu
tion tomorrow and the next day? 

The PRESIDING OFFICER. Techni
cally it would not have any status. It 
would have a number and be held at the 
desk. 

Mr. GRIFFIN. It would take some fur
ther action by unanimous consent or 
otherwise for the resolution hereafter 
to go to a committee, and it would take 
unanimous consent to have immediate 
consideration? 

The PRESIDING OFFICER. The 
Senator is correct. 

Mr. GRIFFIN. I thank the Presiding 
Officer. 

The PRESIDING OFFICER. Upon ob
jection, it would go over. 

Mr. GRIFFIN. I have no objection. 
Mr. HUMPHREY. I thank the Sena

tor. 
The PRESIDING OFFICER. The res-

olution will be received and printed in 
the RECORD only. 

<See exhibit 1.> 
Mr. HUMPHREY. I thank the acting 

minority leader. 
Mr. President, the purpose of this par-

liamentary procedure was to give the 
sponsors and cosponsors the option at 
a time when the Senate is in full session 
to either call up the resolution under 
unanimous consent or to have it referred 
for normal legislative routine procedure 
to appropriate committee. That is the 
sum total purpose. 

Mr. President, I ask unanimous con
sent to have printed in the RECORD im
mediately following the text of the reso
lution the cosponsorship letter circulated 
by the 15 original cosponsors. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

<See exhibit 2.) 
Mr. HUMPHREY. Mr. President, so 

that Senators at this hour may know 
what this resolution states and its pur
pose, it is a Senate resolution to urge 
the continued transfer to Israel of Phan
tom aircraft and other equipment. 

Mr. President, the purpose of the reso
lution is to urge the continued transfer 
to Israel of Phantom aircraft and other 
equipment. 

Mr. President, two-thirds of the Sen
ate is joining with Senators JAcKsoN, 
RIBICOFF, JAVITS, and myself in the in
troduction of a resolution urging the ad
ministration to continue the flow of 
Phantom jets and other equipment to 
Israel. 

I believe that if the United States con
tinues to supply Israel with the weapons 
it needs for its defense against the at
tack by Egypt and Syria, peace can and 
will come to the Middle East. The Presi
dent and Secretary Kissinger have recog
nized this fact and have moved expedi
tiously to meet Israel's needs after it suf
fered heavy losses as a result of the 
Egyptian and Syrian attack. 

The resolution we are offering today 
endorses the announced policy of our 
Government as well as calling upon a 
continuation of the transfer to Israel of 
aircraft and other equipment in response 
to the massive Soviet resupply of war 
materials to Egypt and Syria. It is im
perative that the balance of power be 
maintained and that the aggression 
launched by the Soviet supplied Arab 
forces be halted. Once this is accom
plished then the negotiations leading to 
a cease-fire can be productive. 

It is important to note that Israel re
frained from a preemptive first strike 
in order to preserve the cease-fire ini
tiated by our Government. In exercising 
self-restraint the Israelis suffered losses 
of men and materiel which threatened 
their capability to further deter the ad
vance of the Egyptian and Syrian Ar
mies. Our resupply of aircraft and other 
military equipment lost in the early 
hours of the conflict is correct; it is just 
and it will enable Israel to defend itself 
and hopefully bring the war to a speedy 
conclusion. 

Mr. President, the conflict in the Mid
dle East is placing severe strains on the 
progress toward Soviet-American de
tente. I have long supported a normaliza
tion of relations with the Soviet Union. 
This is in the interest of both peoples. 
But the Soviet Union must recognize 
that it cannot pursue a policy of detente 
with the United States while it encour
ages Arab nations to continue their ag
gression in the Middle East. 

If detente is to have significance be
yond rhetorical statement of friend
ship and goodwill, then the Soviet Union 
must be willing to take an active role in 
bringing about peace in the Middle East 
and in other areas of tension. It is my 
fervent hope that Premier Kosygin's 
presence in Cairo means that he is there 
to convince Egypt and Syria that it is 
not in their best interest to continue the 
hostilities. The world awaits the result 
of his mission. Peace in the Middle East 
will enable the policy of detente to con
tinue. The Congress which is soon to 
vote on credits and other commercial 
concessions for the Soviet Union is 
closely watching the Soviet role in the 
Middle East. 

Finally, Mr. President, I want to state 
in very strong terms that I condemn the 
recent action taken by 11 oil producing 
states to reduce the supply of oil to this 
country or any other nation which is 
friendly to Israel. 

This is blackmail pure and simple. It 
will not work because the American peo
ple will not tolerate international black
mail. We reject such action just as we 
reject and abhor such acts as planes be
ing hijacked and terrorists threatening 
innocent civilians with bombs and kid
napings. 

The action by these oil producing na
tions will only earn them the enmity of 
millions of Americans who refuse to tol
erate international blackmail. I am sure 
that the peace-loving members of the 
international community of nations will 
condemn this action despite heavy eco
nomic pressure. 

Mr. President, the wide support this 
resolution is receiving is significant of 
the united and bipartisan stand being 
taken by the Congress. This should serve 
as a warning to all those who believe that 
the Congress does not fully endorse the 
President's policy of maintaining Israel's 
deterrent capability. We do support this 
policy because it is in the best interests 
of peace in the Middle East. It has as tts 
purpose achieving a cease-fire, the open
ing of negotiations, and the establish
ment of genuine peace between Israel 
and her neighbors. 

Mr. President, as important as it is for 
there to be the defensive capability in 
the hands of the people of Israel so a.s 
to maintain their security and independ
ence and also, hopefully, to restore the 
cease-fire under the conditions of 1967. 
I would add, as I know other Senators 
would want, that we encourage the con
tinued efforts of our Government, the 
President, the Secretary of State, and 
others, to obtain a cease-ft.re and to ob
tain ultimate peace. 

I know that this is the objective of our 
Government, and I commend the Presi
dent, the Secretary of State, and others, 
who are giving of their efforts to achieve 
a peaceful settlement in the Middle East. 

It is my judgment that this peace can 
only come through direct negotiations 
between Israel and her neighbors. It is 
my judgment that that peace will only 
come when a cease-fire can be achieved. 
It is my judgment that that cease-fire 
will not come until Israel has been able 
to repel those who have attacked her 
and at that time all of the good offices of 



October 18, 1973 CONGRESSIONAL R£COR.D- SENATE 34615 
the United States, and hopefully of the 
Soviet Union and other countries, includ
ing the International Organization of the 
United Nations, must be brought to bear. 
I hope that our Government is speaking 
very firmly to the Soviet Union in re
minding this Government that detente 
requires cooperation, that detente is not 
permitting the Soviet Union to do as it 
wishes, and to complain if the United 
States fulfills its commitments; detente 
requires that the Soviet Union and the 
United States accept mt•.tual responsi
bilities and duties. 

We have tended to permit the Soviet 
Union to take actions that we know are 
contrary to our national interests and 
yet not resist tho.se actions lest it tend 
to break the spirit of detente or under
standing. The Soviet Union will respect 
us when we speak not in a sense of bellig
erency but firmly; it will respect us when 
we speak not in the sense of being a 
bellicose nation, but one that has prin
ciple and it is willing to stand by it. 

Therefore, this resolution is not di
rected toward expanding the war, but 
rather to provide the means to bring an 
end to the war and hopefully direct ne
gotiations for a peaceful settlement in 
the critical area of the world. 

EXHIBIT 1 
LisT OF COSPONSORS 

Mr. HUMPHREY {for himself, Mr. JACKSON, 
Mr. RIBICOFF, Mr. JAVITS, Mr. DoLE, Mr. 
CHURCH, Mr. TALMADGE, Mr. BROCK, Mr. GuR
NEY, Mr. MoNDALE, Mr. McGEE, Mr. BROOKE, 
Mr. NELSON, Mr. NUNN, Mr. BUCKLEY, Mr. 
BAKER. Mr. BAYH, Mr. BENTSEN, Mr. BmEN, 
Mr. BIBLE, Mr. CANNON, Mr. CASE, Mr. CHILES, 
Mr. CLARK, Mr. COTTON, Mr. CRANSTON, Mr. 
DOMENICI, Mr. DOMINICK, Mr. EAGLETON, Mr. 
FONG, Mr. GRAVEL, Mr. HART, Mr. HASKELL, 
Mr. HOLLINGS, Mr. HUGHES, Mr. INOUYE, Mr. 
KENNEDY, Mr. MAGNUSON, Mr. McGOVERN, 
Mr. MCINTYRE, Mr. METCALF, Mr. PACKWOOD, 
Mr. PASTORE, Mr. PELL, Mr. PERCY, Mr. 
PROXMIRE, Mr. RANDOLPH, Mr. RoTH, Mr. 
ScHWEIKER, Mr. ScOTT of Pennsylvania, Mr. 
STEVENS, Mr. STEVENSON, Mr. SYMINGTON, Mr. 
TAFT, Mr. THuRMOND, Mr. TuNNEY, Mr. 
WEICKER, Mr. WILLIAMS, Mr. YOUNG, Mr. 
MATHIAS, Mr. Moss, Mr. MONTOYA, Mr. 
HUDDLESTON, Mr. MusKIE, Mr. PEARSON, and 
Mr. BEALL) 

S. RES. 189 
Resolution to urge the continued transfer to 

Israel of Phantom aircraft and other equip
ment. 
Whereas the President is supporting a 

strong and secure Israel as essential to the 
interests of the United States; and 

Whereas the armed forces of Egypt and 
Syria launched an unprovoked attack against 
Israel shattering the 1967 cease-fire; and 

Whereas Israel refrained !rom acting pre
emptively in its own defense; and 

Whereas the Soviet Union, having heavily 
armed the Arab countries with the equip
ment needed to start this war, is continuing 
a massive airlift of sophisticated m111tary 
equipment to Egypt and Syria; and 

Whereas Public Law 91-441, as extended, 
authorizes the President to transfer to Israel 
by credit sale whatever arms may be needed 
to enable Israel to defend itsel!: Now, there
fore, be it 

Resolved, That it is the sense of the Senate 
that the announced policy of the United 
States Government to maintain Israel's de
terrent strength be implemented by contin-
uing to transfer to Israel, by whatever 
means necessary, Phantom aircraft and other 
equipment in the quantttles needed by Israel 
to repel the aggressors. 

EXHIBIT 2 
u.s. SENATE, 

Washington, D.O., October 16, 1973. 
DEAR CoLLEAGUE: We know you are follow

ing the current conflict in the Middle East 
as closely as we are. It 1s a great tragedy, and 
we hope that peace 1s restored to this region 
quickly. 

By now you are aware that Israel refrained 
from a first strike in order to preserve the 
cease-fire initiated by our own government. 
Partially because of this restraint, Israel has 
suffered heavy losses in weapons, most sig
nificantly aircraft. 

The Soviet Union is now engaged in a 
massive airlift of sophisticated arms, utiliz
ing huge transport aircraft, to Egypt and 
Syria. While resupply of Israeli forces is 
underway, it is important that crucial wea
pons, including Phantom aircraft in ade
quate numbers, continue to be sent. 

We, therefore, urge you to cosponsor the 
following resolution expressing the sense of 
the Senate that the flow of essential military 
equipment to Isra.el continue. Congress has 
already provided the President with the au
thority to make the necessary weapons avail
able by credit sales. We are confident that, 
with timely and adequate resupply, Israel 
can defend itself and bring this war to a 
speedy conclusion. 

Sincerely, 
Hubert H. Humphrey, Abraham Ribi

coff, Herman E. Talmadge, Walter F. 
Mondale, Gaylord Nelson, Henry M . 
Jackson, Robert Dole, Bill Brock, Gale 
W. McGee, Sam Nunn, Jacob K. Javits, 
Frank Church, Edward J. Gurney, 
Edward W. Brooke, James L. Buckley. 

Mr. JACKSON. Mr. President, the 
resolution that we are today intro
ducing places the Senate on record in 
support of decisive action to assure that 
essential military equipment be trans
ferred to Israel on a time scale and in 
whatever quantities are required to en
able Israel to repel Syrian and Egyp
tian aggression. 

It is the judgment of more than two
thirds of the Senate that this war arose 
from an unprovoked attack against Is
rael by the armed forces of Egypt and 
Syria--forces that have since been 
aided by the armed forces of other Arab 
countries. Moreover, as the resolution 
indicates, it is the judgment of the Sen
ate that the Soviet Union, which has 
been conducting a massive airlift to re
supply the Arab armies, heavily armed 
the Arab countries "with the equipment 
needed to start this war." . 

Let us be clear about that. Since the 
Six Day War, the Soviet Union has en
gaged in one of the largest military 
build-ups in its history, supplying 
guns, tanks, aircraft, and missiles 
to Egypt and Syria in huge quantities 
and under the cover of the cease-fire. 
We, for our part, limited the Israelis to 
piecemeal supplies of aircraft and ar
mor--despite the fact that the Con
gress, in 1970, adopted my amendment 
to the Defense Procurement Act au
thorizing the President to transfer to 
Israel by credit sale whatever was 
needed in aircraft and other equipment 
to offset equipment furnished to the 
Arab armies. 

In recent months the flow of Soviet 
arms into Syria reached fiood-like pro
portions. More than half of the jet air
craft in the Syrian Air Force and nearly 
all of the surface-to-air missiles that 
have claimed the lives of so many Is-

raeli pilots have been delivered by the 
Soviet Union to Syria since the begin
ning of this year. We now know that 
a substantial fraction of the Syrian 
force of SA-6 missiles that have been 
used with deadly effect against Israel's 
Phantoms were delivered in the weeks 
just preceding the outbreak of war. 

For 6 years following the 6-day 
war, American restraint in supplying 
Israel with the means to provide for 
her own defense was met, not by equal 
restraint on the Soviet side, but by a 
most mischievous and irresponsible pro
gram of training and arming Egypt, 
Iraq and Syria for the war that is now 
being fought. 

Soviet irresponsibility did not stop last 
week with the outbreak of war. Secretary 
Brezhnev, violating the letter as well as 
the spirit of agreements reached with the 
U?ited States in Moscow last year, did 
his best to urge other Arab states to join 
the attack against Israel. Then the So
viets undertook a massive airlift of weap
ons into Syria and Egypt, resupplying the 
Egyptian and Syrian armies with sophis
ticated military hardware. 

Mr. President, our resolution makes it 
clear that the necessary transfer of 
weapons to Israel should be accomplished 
"by whatever means are necessary" to 
enable Israel to repel the aggressors. 

Our purpose is to see that the current 
fighting is halted as quickly as possible. 
As this war drags on, so does the danger 
of the direct involvement of the great 
powers. The prudent course, the safest 
course is to carry on the effort to re
supply Israel with a view to ending this 
war decisively and by supporting a re
turn to the cease-fire lines and positions 
held before the current hostilities. 

The lesson of this war is already begin
ning to emerge: in the interests of con
taining the scale and the scope of con-· 
ftict, firm and decisive and timely action 
is essential. Today that action is one of 
resupply-and the position of the Senate 
is one of overwhelming support for doing: 
it quickly and decisively. 

Mr. HOLLINGS. Mr. President, I ris& 
today to urge swift passage of the Jack-· 
son-Humphrey Resolution on the Middle 
East. 

Since that day over 25 years ago when 
we accorded diplomatic recognition to 
Israel-only minutes after the birth of 
that new nation-the United States has 
dedicated itself to the survival of Israel. 
Indeed, we are dedicated not only to its 
survival, but to its genuine security and 
well-being. 

Today, Israel faces one of the greatest 
threats ever to its existence-an exist
ence that has never been without threat 
for a quarter of a century. And today we 
are asked to manifest the depth o! our 
friendship and commitment to the brave. 
people of that :fighting nation. 

It is not a question of steeling the re
solve of the Israelis, for no people are 
braver or more committed than they. It 
is a question of their having the imple
ments of war, in face of the gigantic So
viet airlift and sealift of arms to the: 
Middle East. 

It is important that American supplies 
continue to be sent to Israel, including 
the all-important Phantom jets. Help we-
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can, and help we must, if we are to do 
our part in helping Israel face the grav
est challenge of its existence. 

The challenge in the Mideast also calls 
upon us to demonstrate once again our 
resolve not to be intimidated by the So
viets, and not to let all the sweet-talk 
about "detente" confuse and distract us. 
The United States will not encourage 
meaningful agreements with the Soviets 
by knuckling under to renewed Soviet 
pressure in the Middle East. On the con
trary, such a response on our part would 
only whet the appetite of the Kremlin 
for another round of subversion and ex
tension of influence. 

Mr. President, this is no time for 
flowery oratory or elegant speeches. This 
is preeminently a time for action-ac
tion now. We must respond and we must 
do so without further delay. 

I urge my colleagues to join in pas
sage of this important resolution. In do
ing so, we will demonstrate once again 
America's friendship with Israel and 
America's determination to resist the 
encro~.chments of the Soviet Union. 

Mr. RffiiCOFF. Mr. President, I am 
pleased that so many of my colleagues 
have today joined Senators JACKSON, 
HUMPHREY, JAVITS and myself in offer
ing a resolution urging the continued 
flow of jet aircraft and military equip
ment to Israel. 

The tragic conflict now going on must 
be brought to an end soon. A satisfactory 
conclusion consistent with the vital in
terests of the United States is a decisive 
victory by Israel. 

If Israel is provided the quantities of 
equipment it requires in time, Israel can 
win the struggle. The bitter battles now 
raging are crucial not only for Israel's 
own survival, but for the United States 
and the entire free world. 

Upon the final outcome hinges the 
question of who shall control the Suez 
Canal-Russia or the West. But even 
more important, future stability and 
peace in the entire region depend on the 
<Outcome. An Arab victory will not, as 
.some claim, bring the parties closer to 
peace. It will only embolden the Arab 
nations to try again-as soon as they 
are resupplied by the Soviet Union. It is 
vital that Arab aggression not be re
warded. 

The Arab nations, who launched this 
aggression, should realize that peace is 
better than war. Until the Arab states 
renounce war as a viable option, and are 
willing to accept the fact of Israel's ex
istence in their midst-there can be no 
peace. 

The resolution offered today is meant 
to reaffirm our country's traditional 
policy of not permitting the arms balance 
to tilt against Israel. This means more 
than mere replacement of current Israeli 
losses. For after all, the Arab aggressors 
launched their attack with more than a 
3 to 1 advantage in men, armor, 
and supersonic aircraft. Provided with 
the latest in Soviet military technology 
in order to start this war, they are being 
constantly replenished by both sea and 
air with sophisticated weapons of all 
types. The United States can do no less. 

If our Government demonstrates an 
unwillingness to provide Israel with what 

.... . ... t. 

it requires to win this war, the lesson will 
not be lost on our allies in NATO and 
elsewhere-with disastrous consequences 
for our foreign policy. 

Detente between the United States and 
the Soviet Union cannot be a one way 
street. The current conflict in the Middle 
East is another tragic example of Rus
sian deeds demonstrating the falsity of 
Russian promises. 

The overwhelming support being given 
this resolution today puts this body on 
record in favor of a continued and timely 
flow of U.S. "Phantom aircraft and other 
equipment to Israel in the quantities 
needed to repel the aggressors." There 
should be no mistake on the part of any
one as to exactly what this plain lan
guage means. 

Mr. KENNEDY. Mr. President, I am 
pleased to join the distinguished Senator 
from Minnesota <Mr. HuMPHREY) as a 
cosponsor of his resolution to reaffirm the 
commitment of the Senate to assuring 
the people of Israel the means to defend 
their future. 

We state in this resolution our regret 
that the Arab nations chose to forsake 
the conference table for the battlefield. 
We state as well our conviction that this 
most recent attack by Egypt and Syria 
demonstrates the need for Israel to 
maintain an adequate defense to deter 
future aggression. 

The goal of the United States, as the 
goal of all nations, must be that peace 
return to the Holy Land and that both 
Israeli and Arab find a permanent solu
tion to issues dividing them. 

But if we were not to meet the Israeli 
defense requirements resulting from the 
losses they have suffered in the past 2 
weeks, we would be stating to the Arabs 
that we will stand by as they attempt a 
military solution to those issues. 

Only by demonstrating to the Soviet 
Union and to the Arab nations that the 
United Nations will act to restore the 
arms balance in the Middle East can the 
leaders of those nations ever be com
pletely convinced that the road to peace 
lies through direct negotiations and not 
through military gambles. 

The massive supply lines opened by the 
Soviet Union at the virtual outset of this 
conflict demonstrates only too convinc
ingly their willingness to support con
tinued military action by ~he Arab na
tions. Failure to respond could well en
courage such irresponsible action. 

Failure to respond also could create 
a situation where the Arabs believed that 
a few more days, or a few more weeks 
could place Israel against the wall, with 
ammunition running low and a slow at
trition of their military supplies. 

Our readiness to provide those supplies 
hopefully will be an incentive to the 
Arabs to accept the road of cease-fire and 
negotiations rather than the road of more 
fighting, a road which leads only to trag
edy for both Israeli and Arab alike . 

Mr. MATIDAS. Mr. President, I want 
to ask this question of the Senator from 
Minnesota because I think it is ex
tremely important, in light of the views 
expressed by the majority leader and by 
the views expressed by the Senator from 
Minnesota (Mr. HUMPHREY) and by my 
own concerns, that the use in the resolu-

tion which he has submited today of the 
term "by any means whatever" should 
be very clearly defined; that in view of 
the fact that the Mideast resolution is 
still bn the books in such language and 
has raised questions in the past and this 
has had tragic consequences, and the fact 
that such language has sometimes been 
used to avoid the constitutional proc
esses, I am wondering whether the Sena
tor from Minnesota would give us his 
personal definition of that phrase in the 
resolution. 

Mr. HUMPHREY. Mr. President, the 
phrase referred to, "by whatever means 
necessary,'' is cited in the resolution as 
follows: 

Resolved, That it is the sense of the Senate 
that the announced policy of the United 
States Government to maintain Israel's de
terrent strength be implemented by con
tinuing to transfer to Israel, by whatever 
means necessary, Phantom aircraft and 
other equipment in the quantities needed 
by Israel to repel the aggressors. 

Mr. President,. that does not mean 
American manpower or a landing party 
of Americans in Israel. It merely refers 
to the means of either by air or by ship, 
or from factories, or from depots or bases. 
It does not mean-and I want to make 
this clear-it does not mean American 
manpower involvement. 

Mr. MATHIAS. It does not contemplate 
going outside the constitutional proc
esses defined by the Constitution and 
statute law by which foreign policy is 
properly developed and executed? 

Mr. HUMPHREY. By no means. Ab
solutely not. We must be very clear on 
that. 

Mr. MATHIAS. I thank the Senator 
from Minnesota very much. 

Mr. McCLURE. Mr. President, many 
of my colleagues in the ~en ate are very 
sincerely, and with great justification, 
concerned for the safety of the brave 
people of Israel. I share their concern 
and, at the same time, I worry about the 
logic of their solution. The surest way 
to safety is through peace; a stable last
ing peace, mutually guaranteed. As many 
Senators have eloquently expressed, an 
arms race is not always conducive to 
peace. If, to follow their reasoning, an 
arms race endangers peace in a cold 
war situation, it must encourage further 
warfare in a hot war, a war which if pro
tracted indefinitely can only mean dis
aster for all participants. 

It seems reasonable then, even obvious, 
that Israel can only be protected by a 
stable and guaranteed peace. In addi
tion to being reasonable and obvious, it 
is even practical. In the current situation 
we have antagonists who have specific 
grievances and, in my opinion, a genuine 
desire for a solution. It seems to me that 
this is one situation in which the United 
States can look beyond the mechanics 
of warfare to the tools of peace. 

It is self-evident that Israel must pro
tect herself. Her status as a nation should 
be recognized and the safety of her 
borders guaranteed. Appropriate buffer 
zones should be set up and maintained 
with any assistance necessary to assure 
their inviolability. At the same time, the 
question of the Palestinian refugees must 
be confronted, and a solution found, and 
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captured Arab lands returned. The 
specifics for such arrangements would, 
of course, have to be discussed at length 
by the participants, but the only way 
to begin discussion is to stop fighting. 
An immediate cease-fire in place and 
the drawing up of a timetable which 
would ultimately result in a permanent 
peace treaty could begin immediately. 

Historically, war only leads to peace 
when one side utterly demolishes the 
other or when after years of hostilities, 
all participants retire exhausted and 
battered to a scene of domestic tragedy. 
Either result is unthinkable and unneces
sary in the Middle East today when a 
cease-fire and talks could begin at once. 

I want to express that I do not blame 
either the Arabs or Israel for this cur
rent outbreak. I blame the United States. 
One of our grave mistakes has been in 
giving the Israelis the impression that 
with a total commitment from the United 
States she is invincible-that there has 
been no reason to negotiate, no reason 
to deal with the very real common prob
lems shared with the Arab nations. 
We are all concerned with interlocking 
concerns in this volatile situation. We 
care about the safety of Israelis and 
about the fate of Palestinian refugees. 
We care about detente and our relations 
with the Soviet Union. And we care 
about the future of all nations which de
pend upon stability in the Middle East 
to assure access to vital energy resources. 
Th~ entire free world has every reason 
to promote peace and none to promote 
war. 

Mr. President, I ask unanimous con
sent to have printed in the RECORD an 
article which was published in the Wash
ington Star-News entitled ''Strategy of 
Moderation Seen," written by Andrew 
Borowiec. 

There being no objection, the article 
was ordered to be printed in the REcoRD, 
as follows: 

STRATEGY OF MODERATION SEEN 
(By Andrew Borowiec) 

BEmUT.-The embattled Arab world ap
pears to have opted for a strategy of politi
cal modera,tion coupled with a determination 
to continue the war of attrition against 
Isra,el. 

The tone was set by Egyptian President 
Anwar 881dat in his speech yesterday which 
most Arab observers regarded as Sadat's finest 
hour and one of the most memorable pro
nouncements in modern Arab history. 

Although Sadat mentioned his long-range 
missiles-long forgotten by the outside 
world; the main theme was that peace talks 
are possible as soon as Israel withdraws to 
the pre-1967 borders. 

The fact that the Israeli premier, Mrs. 
Golda Melr, said later there would be no 
cease-fire until "the enemy is broken," con
firmed the Arab belief that the Middle East 
has settled down to a protracted war. 

As the 12-day war continued its deadly 
routine without significant changes, the 
Arabs appeared confident that within a short 
time Israel will show signs of fatigue. 

But there were no immediate signs that 
the Arabs were preparing to strike at Amer
ican interests as feared at the time when the 
U.S. State Department announced its deci
sion to supply arinS to Israel. 

Sadat, and by now he 1s the unquestionable 
leader of the Arab world-has not called for 
a boycott of American products or for a war 
against American business interests in Arab 
countries. 

Rather, he attempted to convince the 
United States that its long-range interests 
were in the Arab countries rather than in 
Isra,el. This has been Sadat's view since 
he took the power three years ago. Pro-Amer
ican at heart, the Egyptian president has been 
steadily frustrated in his overtures by Amer
ican's unconditional support of Israel. 

The American attitude is expected to cost 
the United States some discomfort as time 
goes by. The Arab oil producing countries are 
meeting in Kuwait today to listen to Saudi 
Arabia's recommendation for a "limited oil 
war" against the United States. 

The meeting was preceded by a decision 
of the Arab Persian Gulf states to raise their 
price for crude oil by 17 per cent. It was a 
unilateral decision expected to run into op
position by the oil companies exploiting the 
fields. 

Arab intelligence sources estimate that 
after 12 days of total mobi11zat1on and un
precedented war effort, Israeli economy will 
begin to sag beyond the point where simple 
remedies will suffice. Israeli admission that 
every hour of fighting costs the Jewish state 
$10 million appears to be bearing out this 
theory. 

The Arabs are not fighting for the an
nihilation of the Jewish state. In fact, by now 
most Arab politicians admit something they 
would not admit before-that the Jews have 
a right to a homeland in the land of the 
Bible. 

But the Arabs view the role of the Jewish 
state in a sharply different light. While ad
mitting Israel's right to exist, they do not 
want it to be a military powerful super state 
able to impose its wlll on its neighbors. In 
short, the Arabs will tolerate an Israel cut 
to size, a Jewish homeland for homeless 
Jews. 

This overall view is yet to be reconciled 
with the claims of the Palestinian guerrllla 
organizations for a total and unconditional 
victory over Israel. But the Palestinians have 
long been a pawn in Arab hands and once 
a settlement with Israel is near, they are 
likely to be sacrificed for the sake of politi
cal expediency. 

For the time being all this is theory, un
likely to reach the negotia'ting table for some 
time. 

Many observers around the world still re
fuse to believe that the Arab countries are 
capable of a lengthy and determined effort 
against what hitherto was believed to be an 
in vincible army. 

The fact that after some very determined 
thrust Israel has been unable to throw the 
Egyptians back across the Suez Canal or open 
the road to Damascus tends to show the 
Arabs in a totally different light. 

SENATE RESOLUTION 190---SUBMIS
SION OF A RESOLUTION EXPRESS
ING THE SENSE OF THE SENATE 
RELATIVE TO THE WAR IN THE 
MIDDLE EAST 
<Referred to the Committee on For

eign Relations.) 
Mr. MATHIAS. Mr. President, I am 

very much interested in the remarks on 
the Middle East made by the distin
guished majority leader. I sought recog
nition at this time, because my thoughts 
are so closely related to the thoughts just 
expressed by the majority leader. 

I would like to explore my own views 
concerning the Mideast, because I think 
it is important to stress that the United 
States has just withdrawn from a pain
ful war of over 10 years duration. If any 
lesson is to be drawn from the war in 
Vietnam it is that national disputes can
not be settled by force and arms, but 
that only negotiation among nations can 

provide lasting settlement of disputes. 
The United States today views itself as 
being in a position of leadership in the 
world. The history of all nations in the 
world teaches us that war only leads to 
the annihilation of civilization as we 
know it. Israel and the Arab States are 
not the only nations affected by the war 
in the Mideast. 

As a consequence, the United States 
and the Soviet Union, the nations of Eu
rope, and all of the nations of the world 
have compelling reasons for seeking a 
peaceful solution of the issues that have 
been plaguing the world for over 20 
years. 

I thank the Senator from Minnesota 
for permitting me to be a cosponsor of 
his resolution. 

However, in thinking over this total 
problem, it seems to me that the ulti
mate desirability of a peaceful settle
ment is so important that any resolution 
the Senate ultimately agrees to must 
contemplate the position of the United 
States as being a prime mover in seeking 
a negotiated end of the war. 

For that reason, I am submitting at 
the present time a parallel resolution 
with some additional thoughts and a 
somewhat different approach, which I 
hope the Foreign Relations Committee 
will consider as it considers the Hum
phrey resolution. 

It is, of course, ironic that the Holy 
Land, the birthplace of three great re
ligious beliefs, should be the arena of re
peated wars that have claimed the lives 
of many innocent victims and which has 
been a waste, in what I can only describe 
as being in a criminal fashion, of re
sources that could be better used to im
prove the lives of all people, whether 
Arabs or Israelis. 

It is further ironic that the birth
place of three great religions should 
be known for its history of violence 
rather than peace and reason. 

On the basis of our own recent ex
perience in Vietnam and on the basis 
of our national tradition and our ad
herence to the United Nations resolution 
of 1958, which is still on the books, our 
policy should be to provide for an 
equitable peace among all those who are 
interested in the Mideast. 

The United States has pledged its 
word in the form of international law 
and international commitments to pre
serve the integrity of Israel and all states 
in the area. I certainly have fully sup
ported that commitment through the 
years and do so at the present time. 

We have repeatedly asserted our in
terest in the integrity of all the nations 
of the Mideast. At the present time we 
are supplying Israel with the weaponry 
she needs to defend herself as a direct 
result of the Soviet Union supplying arms 
to the Arab countries. I support that 
policy, although I must say that I re
gret with all my heart the necessity for 
doing so. 

From the earliest days of our Repub
lic, it has been the American purpose to 
seek friendship toward all neighbors and 
enmity toward none. For that reason we 
must make a great effort to seek a peace
ful solution to the conflict in the Mideast 
which is the cradle of all civilization. 
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And civilization, if it has any meaning at 
all, is a life based upon peace, and not 
upon terrible wars that only leads to self
destruction which has all too often taken 
place. 

The Senator from Minnesota has been 
dedicated to this belief. And I know, as 
we all know, that our fundamental pur
pose is to make it possible for men to live 
in peace and remove the scourge of war 
from the Earth. 

As I join with the Senator from Min
nesota <Mr. HuMPHREY), I am submit
ting a parallel resolution which has the 
same essential purposes as his resolution, 
but which I think strengthens it by stat
ing in a somewhat different way that it is 
the sense of the Senate that we try to 
achieve a fair and equitable settlement 
among the warring parties. 

I think it brings into this important 
sense-of-the-Senate resolution the addi
tional factor of the importance of nego
tiations. I hope that the Senator from 
Minnesota as well as other members of 
the Foreign Relations Committee will 
consider this resolution when it comes 
before that committee for study and 
consideration, because it is my view that 
the primary goal of American policy in 
the Mideast should be, to achieve a nego
tiated settlement. The settlement should 
embrace all the issues in dispute if the 
peace to last and to lessen the likelihood 
of any future destructive confiicts in the 
Middle East which have plagued the 
world for so long. 

The resolution is as follows: 
S. RES. 190 

Whereas the war in the Middle East is a 
scourge to all mankind and a criminal waste 
of resources vitally needed by the world; 
and 

Whereas the Middle East is the Holy Land 
of three great religions; and 

Whereas these three great religions seek 
the benefits of peace for all peoples on earth; 
and 

Whereas hostilities in the Middle East or 
anywhere on earth endanger the peace of 
all nations and threaten the survival of life 
itself; and 

Whereas the United States is committed 
by the Charter of the United Nations and by 
its own historical tradition to seek peace 
through peaceful means; and 

Whereas the United States has solemnly 
pledged its support for the just rights of all 
nations in the Middle East; 

Now therefore be it resolved that it is the 
sense of the Senate that the United States 
should continue to maintain Israel's deter
rent strength as long as continued Soviet 
supplies to other combatants or other con
ditions require it to do so, and 

Be it further resolved that every effort be 
made within the United Nations to bring 
about a negotiated settlement at the earliest 
possible time on the basis of equity and jus
tice for all parties concerned. 

Mr. HUMPHREY. Mr. President, will 
the Senator yield? 

Mr. MATHIAS. I yield. 
Mr. HUMPHREY. Mr. President, I 

commend the Senator from Maryland. 
The Senator was here when I submitted 
my resolution. I said at that time that I 
did not look upon the use of force and 
arms as a way to achieve peace. 

The purpose of the resolution that was 
submitted was to restore some balance 
in the Mideast armament because of the 

Soviet Union' massive shipment of mili
tary weapons and to provide Israel with 
a means to defend herself so that she 
would not be overrun and have her free
dom and independence destroyed. 

I happen to believe that long ago we 
should have had an arms embargo to all 
Mideastern and all other nations and 
thus prevent this tragedy that has hap
pened to the gifted and talented people 
in the Mideast, and they are just that. 

Mr. MATHIAS. Mr. President, I join 
the Senator from Minnesota in that 
sentiment. 

Mr. HUMPHREY. Mr. President, I 
know that the Senator from Maryland 
has always been of that sentiment. We 
have had this unbelievable waste of life 
and have experienced the hate and the 
bitterness that come out of war. 

I, therefore, assure the Senator, as I 
did a few moments ago, that I support 
the effort of our Government to bring 
about a negotiated settlement in that 
area. 

It is my judgment that the negotiation 
will only be successful when the parties 
engaged in the war and the dispute over 
territories, boundaries, and so forth, meet 
face to face in honorable negotiations. 

It is also my view that the detente we 
talk about between the United States 
and the Soviet Union should include on 
the part of the Soviet Union-which I 
hope it does, and which it appears to be 
according to today's newspaper articles-
that the Soviet Union join with us in try
ing to bring about an end to these hos
tilities and to have a cease-fire so that 
peace can take the place of violence. 

I believe that is the only answer. 
I thank the Senator from Maryland for 

his constant efforts not only in the Mid
eastern area of the world, but also in 
Indochina to seek peace and not an ex
tension of war. · 

ADDITIONAL COSPONSORS OF A 
SENATE RESOLUTION 

SENATE CONCURRENT RESOLUTION 51 

Mr. THURMOND. Mr. President, on 
October 5, 1973, I was pleased to intro
duce Senate Concurrent Resolution 
51, which expressed the appreciation of 
Congress to our Vietnam veterans and 
commended them for their efforts to 
make it possible to observe Veterans Day 
1973 in peace. 

Thirty-four other Members of the Sen
ate joined me in cosponsoring this reso
lution. It passed the Senate unanimously 
on October 11, and the House concurred 
on October 16. 

Since this resolution passed the Senate, 
three additional Senators have contacted 
me to request that their names be added 
as cosponsors to Senate Concurrent 
Resolution 51. 

Mr. President, I, therefore, ask unani
mous consent that the Senator from 
North Carolina <Mr. ERVIN), the Sena
tor from California <Mr. TuNNEY), and 
the Senator from Minnesota <Mr. MaN
DALE) be added as cosponsors and that 
the Journal and the permanent RECORD 
so state. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SOCIAL SERVICES AMENDMENT OF 
1973-AMENDMENT 

AMENDMENT NO. 633 

(Ordered to be printed, and referred to 
the Committee on Finance.> 

"AMENDMENT TO SOCIAL SERVICES 
AMENDMENT 01' 1973" 

Mr. KENNEDY. Mr. President, I sub
mit for appropriate reference an amend
ment intended to be proposed by me to 
the Social Services Amendments of 1973 
(S. 2528) introduced by the distinguished 
Senator from Minnesota (Mr. MoNDALE). 
The purpose of my amendment is to as
sure provision of social services for older 
Americans under the Social Security Act. 

I wish to commend my colleagues for 
their swift and decisive action in intro
ducing the current legislation. This is the 
second time within a few months that 
congressional action has been necessary 
to prevent the virtual demise of a social 
services program which has taken over a 
decade to develop. When the social serv
ices regulations were first published for 
comment last February by the Depart
ment of Health, Education, and Welfare, 
many members of Congress voiced ob
jection to the destructive effect which 
the regulations would have on service 
programs in assisting lower income per
sons to remain free of welfare and insti
tutionalization. The Subcommittee on 
Federal, State and Community Services, 
of which I am chairman, published a re
port last March on the threatened• fall 
of social services programs and called for 
revision of the then proposed regulations 
on several points. As we know too well, 
subsequent changes made by the Secre
tary of Health, Education, and Welfare 
have been minor and inadequate. The 
potential disruptive impact of the regula
tions is still great. 

Many national aging groups have as
serted that a comprehensive social serv
ices delivery system must have a wide 
range of available services for needy and 
qualified individuals. It is unfortunate 
that the regulations proposed by Depart
ment of Health; Education, and Wel
fare-by requiring a State plan to pro
vide only one adult social service-fail to 
recognize this need. On this point the 
proposed regulations represent a giant 
step backward. 

The amendment I offer today is de
signed to remedy this omission. 

This would be achieved by requiring 
a State plan to include a minimum of 
three mandated services to be made 
available to all qualified elderly and 
handicapped individuals. The specific 
services would be chosen by the State 
agency which is in a position to assess 
local needs and preferences. The two
fold effect of my amendment would be to 
assure a comprehensive system of so
cial services while at the same time re
taining local discretion. 

The range of services included under 
the present bill includes day care serv
ices, homemaker services, home deliv
ered meals, housing improvement serv-
ices, transportation and legal services, 
and home health care services. Obviously 
these are the kind of services which will 
determine whether an individual will be 
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able to remain in the comnnmity or 
whether we will be forced needlessly and 
at great expense to be institutionalized. 

This amendment is designed to prevent 
that cycle from taking place. It does not 
mandate specific services but it requires 
at least three services to be provided to 
the elderly and handicapped. 

NATIONAL FUELS AND ENERGY 
CONSERVATION POLICY-AMEND
MENT 

AMENDMENT NO. 634 

<Ordered to be printed, and referred 
to the Committees on Commerce and 
Public Works.) 

NO-FARE TRANSIT 
Mr. HART. Mr. President, I submit 

for appropriate reference an amendment 
to S. 2176, the "National Fuels and En
ergy Conservation Act of 1973" on be
half of Senator MAGNUSON, Senator BART
LETT, and myself and ask unanimous con
sent that the text of Senator MAGNusoN's 
introductory remarks, an article, and of 
the amendment itself be printed in the 
RECORD in full. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 

REMARKS BY SENATOR MAGNUSON 
Mr. President, I am pleased to introduce on 

behalf of myself a.nd the Senator from 
Michigan (Mr. HART) an amendment to S. 
2176, the "National Fuels and Energy Con
servation Act of 1973". 

The amendment would require the Secre
tary of Transportation to conduct demon
stration projects to determine the extent to 
which fare-free and reduced fare mass tran
sit and car pooling can conserve energy. But 
perhaps even more importantly, the amend
ment would enable us to demonstrate and 
study how these techniques might affect the 
quality of life in our cities by less rellance 
on the automobile for our urban transporta
tion needs. 

Without doubt the use and types of trans
portation available within the cities can 
dramatically alter urban life. While the pro
liferation of automobiles has given us a 
freedom of movement which is unparalleled 
in history, it has also given us tramc jams, 
air pollution, noise, disruption of commun
ities, and a literal transformation of many 
parts of our cities into concrete slabs. 

While the rush to the automobile must 
cease, we must provide alternatives that of
fer similar mobillty and convenience. 

Certainly the decline in mass transit rider
ship must be stopped, and reversed. Federal 
programs to subsidize mass transit con
struction are now in progress and legislation 
to authorize operating subsidies has passed 
both houses of Congress. 

The amendment I introduce today is based 
on those same needs, but suggests that we 
demonstrate and study and the notion of 
going one vital step further-to test the 
effectiveness of fare free and low fare trans
portation in combatting the ills of our cities. 
The amendment also directs DOT to take cer
tain measures to encourage the use of car 
pools and the more effective use of auto
mobiles within our cities. 

Limited experimentation has taken place 
to demonstrate fare free mass transporta
tion, and with promising results. On Sep
tember 10, Seattle, Washington, began a 
year-long experiment of providing fare free 
transportation in a 77 square block area of 
downtown Seattle. While results are obvious
ly 11Inlted, Seattle officials and downtown 

businessmen and residents have nothing but 
high praise for the experiment. An excellent 
description of the progress so far appeared 
in an article in the September 24th issue 
of Newsweek. 

Limited experiments have taken place in 
cities like Rome and Bologna, Italy, and 
small towns like Commerce, California; Au
burn, New York; Wilkes-Barre, Pennsyl
vania; and Dayton, Ohio. 

Our limited experience to date with fare 
free experiments and a number of cities 
with reduced fare systems has been highly 
encouraging. Without exception, transit rid
ership increased dramatically in each exper
iment, and with the substantial bonus of 
eliminating the need to collect, count, and 
protect fares-a substantial savings. 

But there has yet to be a long-term proj
ect in a major city and importantly we have 
yet to study in detail what the effects might 
be. As the amendment would also require 
DOT to determine the feasibility of encour
aging the more efficient use of automobiles 
through carpooling-another promising 
means of reducing automobile tramc. Com
muter automobiles are vastly underutilized 
and means to increase the number of pas
sengers per car should be studied in depth. 

It is my hope and belief that the demon
stration and study of reduced fare and fare 
free mass transportation as well as means of 
improving automobile transportation stands 
a very good chance of yielding benefits far 
in excess of the modest cost of the amend
ment. If we can determine that by assist
ing public transportation and encouraging 
the more efficient use of automobiles that 
we might avoid the expense and bitterness 
caused by a controversy like that surround
ing Interstate 66 here in Washington-esti
mated to cost in excess of 300 mi111on-then 
indeed the investment will be a bargain. If 
the additional benefits of increased mobil
ity for the poor and the elderly, less air pol
lution and disruption of our cities would be 
realized, then indeed the expenditure of $25 
mill1on per year for three years would be a 
pittance. 

BORNE FREE 
For years, urban experts have argued that 

one antidote to the stagnation of the central 
cities would be the creation of free public 
transit. The service, they argued, would be 
financed by taxes on merchants and resi
dents, would pay its own way and yield extra 
dividends in the process. Free busing would 
end the ruinous cycle of spiraling fares that 
had driven away so many riders; it would 
draw new cutsomers into dying downtown 
shopping areas, and thus justify the added 
tax burden. Finally, it would reduce pollution 
by helping to cut tramc and ease the dally 
tie-ups at rush hours. 

In Dayton, Ohio, tax-subsidized free busing 
in the heart of the downtown shopping area 
has steadied a faltering transit system and 
helped stem a loss of riders and revenue. Re
duced fares for the elderly are in effect in 
many cities. In Atlanta, fares have been 
rolled back from 40 to 15 cents for everyone, 
leading to a 15 per cent increase in riders. 
Last week, Seattle became the first major 
U.S. city to take the next step; it eliminated 
downtown bus fares entirely. 

Begun as a one-year experiment, Seattle's 
new "Magic Carpet" bus service will give 
free rides to anyone traveling within the 
77-square-block area containing most of the 
city's major department stores, omce build
ings, hotels, theaters and restaurants. In
tended to lure people out of their cars and 
onto the buses, the system was conceived by 
aides of Mayor Wesley C. Uhlman, partly to 
help meet strict air-quality standards laid 
down by the U.S. Environmental Protection 
Agency. It is being helped by a $64,000 city-

council appropriation and operated by Metro 
Transit, which runs all transit operations
free and fare-paid-in a 2,000-square-mlle 
area in and around Seattle. Optimistic plan
ners hope Magic Carpet may entice enough 
new riders onto the buses to eliminate the 
need for subsidy. 

Whether or not these rosy predictions are 
fulfilled, free busing is already resoundingly 
popular among downtown merchants and 
property owners. After watching business 
trickle away year after year to suburban 
shopping centers, they now sense an end to 
the dollar drain. Restaurant trade in Seattle's 
Pioneer Square historical district, half a mile 
from downtown, has been booming since 
fares were abolished, and midtown workers 
feel a newfound mobility. Riders rarely have 
to wait more than a minute for a bus, and 
are being won over to the system in droves. 
"It's great!" exclaims one downtown civil 
servant. "I can leave city hall, catch a bus 
to shop, or to Pioneer Square for lunch." 

Even the bus drivers, who estimate they 
are carrying double or triple the number of 
passengers they once did in peak hours, seem 
delighted to be a part of it all. "Sure, the 
number of people slows us down a little," 
says one. "But now that we don't have to 
watch over the farebox, we can get them on 
and off a lot faster." 

GLOW 

Encouragingly, Magic Carpet is already at
tracting a more varied cross section of pas
sengers. Suburban matrons and downtown 
executives now mingle with public transit's 
hard-core clientele of children, the poor and 
the aged. Even Mayor Uhlman himself now 
makes a point of riding buses to meetings. 
In the glow of the noble experiment, in fact, 
there is evidence of a growing esprit. "We 
moved out of Seattle twenty years ago to the 
suburbs," confides one happy shopper. "But 
if this is what the city is going to be like 
in the future, I feel like moving back in!" 

A more demanding measure of Magic Car
pet's value, however, will be whether it suc
ceeds in keeping cars off the streets. But 
for the moment, free busing itself-at least 
in such a limited area-has the look of a 
thumping success. "The people love it, the 
drivers love it, the businessmen love it!" 
exults Mayor Uhlman. "I predict that inside 
a year every major city in the U.S. will have 
the same program, or will be working on one." 

AMENDMENT No. 634 
On page 37, after line 24, insert the fol

lowing new section: 
"TRANSPORTATION ENERGY CONSERVATION 

DEMONSTRATIONS" 
"SEC. 15. (a) GENERAL.-The Secretary of 

Transportation is authorized and directed to 
enter into such contracts or other arrange
ments as may be necessary or appropriate for 
research and the development, establishment, 
and operation of demonstration projects to 
determine the feasibility of programs to con
serve energy utilized in the transportation of 
individuals, including fare-free urban mass 
transportation systems; low-fare urban mass 
transportation systems; and car pools and 
other arrangements to increase the number 
of indi:Viduals transported per private pas
senger automobile through incentives such 
as access to special lanes on highways, re
duced fees on toll highways, bridges, and 
tunnels, preferential access to parking fa
cilities, and the establishment of Car Pool 
data processing to match individuals and 
automobiles. 

"(b) FEDERAL SHARE.-Federal grants or 
payments for the purpose of assisting proj
ects pursuant to subsection (a) of this sec
tion shall cover not to exceed 80 per centum 
of the cost of the project involved, including 
operating costs and the amortization of 
capital costs, if any, for any fiscal year as 
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ADDITIONAL STATEMENTS to which such contract or other arrangement 
ls in effect. 

"(c) CRrrERIA.-The Secretary of Trans
portation shall select cities or metropolitan 
areas for projects assistance under this sec
tion upon the basis of applications in writ
ing in such form and with such content as 
he shall . require and in accordance with the 
following criteria: 

" ( 1) to the extent practicable, such cities 
or metropolitan areas as have a failing or 
nonexistent transit system, a decaying cen
tral city, automobile-caused air pollution 
problems, or an immobile central city popu
lation; 

"(2) projects shall be select ed from cities 
or metropolitan areas of differing size and 
characteristics, including population density 
and distribution; 

"(3) preference shall be given to projects 
that wlllintroduce a high level of innovative 
transportation service to such cities or metro
politan areas consistent with the needs of 
residents for convenient access to employ
ment, shopping, and recreation; and 

"(4) to t he extent practicable, projects 
u t ilizing different techniques, methods, and 
modes of transportation energy conservation 
shall be approved. 

Recipients of project assistance under this 
section shall make periodic reports and eval
uations of each such project to the Secre
tary of Transportation in such form and 
with such content as such Secretary shall 
require. 

"(d) EvALUATION.-The Secretary of Trans
portation shall study transportation energy 
conservation methods and systems assisted 
under this section to determine-

" ( 1) the effects of such method or sys
tem on energy and fuel conservation; 

"(2) the effects of such method or system 
on motor vehicle tramc and attendant air 
pollution, congestion, and noise; the mo
b111ty of urban residents; and the economic 
Viabillty of central city business esta<bllsh
ments; 

"(3) the techniques, methods, and modes 
of ma.ss transportation that can best meet 
desired National objectives; 

" ( 4) in the case of fare-free or low-fare 
systems, the extent to which frivolous rider
ship increases; the extent to which such sys
tems may reduce the need for urban high
ways; and the best means of financing such 
systems on a continuing basis; and 

"(5) in the case of car pools and other 
such arrangements, the extent to which indi
viduals voluntarUy join when political sub
diVisions of States, employers, or private 
groups or associations organize and m.ake 
them easily aV18.ilable; and the best means 
of organizing and financing such systems on 
a continuing basis. 

"(e) ANNUAL REPORT.-The Secretary Of 
Transportation shall make annual reports to 
the Congress on the information gathered 
pursuant to this section and shall make a 
final report, including recommendations for 
legislation, not later than June 30, 1976. 

"(f) ADVISORY COMMITTEES.-In ca.ttylng 
out the provisions of this section, the Secre
tary of Transportation may proVide for ad
Visory participation by interested State and 
local government authorities, mass trans
portation systems management personnel, 
computerized data processing experts, em
ployee representatives, commuters, and such 
other persons as he deems necessary or 
appropriate. 

"(g) AUTHORIZATION FOR APPROPRIA
TIONS.-There is authorized to be appropri
ated to carry out the provisions of this section 
not to exceed $20,000,000 for fare-free and 
$10,000,000 !or low-fare demonstrations, car 
pools and other arrangements for each of 
the fiscal years encUng on June 30, 1974, 
June 30, 1975, and June 30, 1976, respec
tively." 

ANNOUNCEMENT OF OPEN HEAR
INGS BY SUBCOMMITTEE ON 
PARKS AND RECREATION 
Mr. BIBLE. Mr. President, I wish to 

announce for the information of the 
Senate and the public that open hearings 
have been scheduled by the Subcommit
tee on Parks and Recreation at 10 a.m. 
on November 6, 1973, in room 3110, Dirk
sen Senate Office Building on the follow
ing bills. 

S. 1039, to authorize appropriations for 
additional costs of land acquisitions for 
the national park system. 

S. 1468, to authorize the establishment 
of the Knife River Indian Villages Na
tional Historic Site. 

S. 1976, to study an Indian nations trail 
within the national trails system. 

S. 979, to authorize the establishment 
of the Springfield Armory National His
toric Site, Mass. 

ANNOUNCEMENT OF bPEN HEAR
INGS BY SUBCOMMITTEE ON 
PARKS AND RECREATION. 
Mr. BIBLE. Mr. President, I wish to 

announce for the information of the 
Senate and the public that open field 
hearings have been scheduled by the 
Subcommittee on Parks and Recreation 
on December 3, 1973, in LaGrande, Oreg.; 
and December 14 and 15, 1973, in Lewis
ton, Idaho. 

S. 657, to designate the Hells Canyon 
National Forest Parklands Area, and for 
other purposes. 

S. 2233, to establish the Hells Canyon 
National Recreation Area in the States 
of Idaho, Oregon, and Washington, and 
for other purposes. 

ANNOUNCEMENT OF HEARINGS ON 
PHARMACEUTICAL INDUSTRY 

Mr. KENNEDY. Mr. President, last 
July, I announced that the Health Sub
committee would begin a comprehensive 
series of legislative hearings on the phar
maceutical industry in the fall. Today, 
I am announcing that those hearings 
will begin on November 7, and will con
tinue at regular intervals through the 
spring of 1974. 

Mr. President, the issues involved in 
these hearings affect the lives of all 
Americans. The cost and quality of drugs 
is a matter of concern to al~ of us. In 
the course of these hearings, the subcom
mittee hopes to travel to different parts 
of the Nation to hear directly the views 
of our citizens. 

The goal of these hearings is to enact 
legislation. Senator NELSON, for example, 
has several important pieces of legisla
tion pending before the committee. The 
subcommittee staff is drafting additional 
legislation. We welcome legislative sug
gestions from all interested parties. 

It is 10 years since the Kefauver-Harris 
amendments were enacted and imple
mented. It is time to evaluate what they 
have and have not accomplished. 

Those interested in appearing before 
the subcommittee should feel free to con
tact the oommittee staff, room 4226, Dirk
sen Office Building. 

• 

DISCLOSURE POLICY WITH RE
SPECT TO AUDITING ACTIVITIES 
UNDER THE FEDERAL ELECTION 
CAMPAIGN ACT 
Mr. MANSFIELD. Mr. President, in the 

interests of providing public notice to 
Members of the Senate, candidates for 
the Senate and persons involved in polit
ical campaigns for Senate seats, I wish 
to call attention to certain policies and 
procedures which have been initiated by 
the Secretary of the Senate pursuant to 
the Federal Election Campaign Act. As 
supervisory officer for Senate elections, 
the Secretary is directed by the act to 
conduct audits and field investigations 
with respect to reports of receipts and 
expenditures made in connection with 
Senate elections. The law also requires 
that he report apparent violations of law 
to appropriate law enforcement author
ities. 

In conformity with these stipulations, 
a systematic program of audit and inves
tigations with respect to the 1972 Senate 
elections has been underway for several 
weeks. A press release describing the pro
gram was released by the Office of the 
Secretary on September 17. I ask unan
imous consent that it be published in the 
REcORD at the conclusion of these 
remarks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 1.) 
Mr. MANSFIELD. Mr. President, it 

seems to me that the painful experiences 
of the past few months underscores the 
absolute necessity for even-handed, fair 
and scrupulous enforcement of the Fed
eral Election Campaign Act. As far as 
Senate elections are concerned, I have 
every expectation that such will be the 
case. 

One of the questions which arises in 
connection therewith is publicity in situ
ations which ultimately may involve legal 
action pursuant to the auditing and re
ferral responsibilities under the act. The 
Secretary of the Senate has been advised 
by legal counsel that the procedures 
which are followed in this connection 
should serve to protect the rights of the 
parties concerned and at the same time 
to insure the integrity of the enforcement 
process. Accordingly, the Secretary has 
issued a memorandum to his staff with 
respect to this matter, and I ask that the 
text of that memorandum be printed in 
the RECORD at this point. 

There being no objection, the mem
orandum was ordered to be printed in 
the RECORD, as follows: 

OCTOBER 12, 1973. 
Memo to: Darrell St. Claire, Assistant Secre

tary; Orlando B. Potter, Consultant on 
Administration, Office of Public Records. 

Re disclosure policy with respect to audit
ing activities under the Federal Election 
Campaign Act. 

1. In advance of field investigations, audi
tors will notify committee treasurers or other 
responsible persons to make mutually con-
venient arrangements. Auditors will also 
notify candidates in the event that investi
gations of the candidate's campaign records 
are to be undertaken, or if it is necessary 
to enlist the candidate's assistance in con-
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tacting his campaign treasurer or other re
sponsible persons. Other than in the above 
connection, th~s office will not give advance 
notification or announcement of the time or 
circumstances of a field investigation. 

2. Where appropriate, on completion of a 
field investigation, a verbal review of find
ings may be provided by the auditor to per
sons responsible for the records audited. The 
text of the investigator's formal report, how
ever, shall be submitted only to the Secre
tary of the Senate and no portion, summary 
or abstract thereof nor any checklist, work 
paper or other document prepared in con
nection with the audit will be made available 
to a committee treasurer, candidate, press, or 
any other person, other than appropriate law 
enforcement authorities. 

Apart from periodic general summaries of 
activity by this office under the Federal Elec
tion Campaign Act, which wlll be released 
to the public, no notification will be given 
and no announcement will be made respect
ing any particular referral of apparent viola
tion(s) to the Department of Justice. Since 
only the Department of Justice can prosecute 
violations, all inquiries, whether from Mem
bers, candidates, other interested parties, 
press or public, wlll be referred to the De
partment of Justice. 

Reference may also be made to the Press 
Release of September 17, 1973 for further 
information on enforcement procedures. 

FRANCIS R. VALEO, 
Secretary of the Senate. 

EXHIBI'r 1 
PRESS RELEASE: OFFICE OF THE SECRETARY OF 

THE SENATE 

The Office of the Secretary of the Senate 
reported today that audits and filed investi
gations were currently being undertaken into 
campaign finance disclosures made in con
nection with the 1972 Senatorial elections. 

The audits and field investigations are re
quired under Sec. 308 of the Federal Election 
Campaign Act which assigns to the Secretary 
of the Senate supervisory responsibillty over 
Senate campaign disclosures. The Act directs 
the Secretary to conduct such audits and in
vestigations and to report apparent violations 
of law to appropriate authorities. 

The audits wlll encompass the campaigns 
of candidates in the 33 States in which Sen
ate elections were held in 1972, in addition 
to selected national committees involved in 
Senate races. 

In general, the audits will proceed in al
phabetical order of States, with priority being 
given to those States in which formal com
plaints were filed with the Secretary. 

The first phase of the review consists of a 
desk audit of documents submitted by can
didates and committees , including responses 
to enforcement notifications sent out by the 
Secret ary during the year. On the basis of 
this review, check-lists are being prepared 
showing apparent violations of law indicated 
on the face of the reports and these will be 
automatically referred to the Department of 
Justice. 

The desk audit will be supplemented by 
field investigations in the States in which 
formal complaints have been filed, and in 
others, as necessary, to clarify findings of 
the desk audit. Treasurers of campaign com
mittees and other responsible parties are 
notified in advance of field investigations to 
produce records for audit as required by the 
Act. 

At the request of the Secretary of the 
Senate. two employees have been detailed 
from the General Accounting OfHce to con
duct the field investigations, which began 
during the month of August. 

Audits and investigations are scheduled to 
continue throughout the balance of the year. 
In keeping with established practice, no pub
llc announcement will be made as to the 
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identification or substance of any referrals 
to the Department of Justice. 

EQUAL EDUCATIONAL OPPORTU
NITY THROUGH NEIGHBORHOOD 
SCHOOLS 
Mr. TOWER. Mr. President, I am 

pleased to announce to my colleagues 
this morning that representatives of over 
1,085 organizations in 48 States across 
the Nation formed to promote equal 
educational opportunity through neigh
borhood schools have been invited to 
meet in Washington, D.C., next week
October 23, 24, and 25-to encourage 
congressional approval of legislation to 
prohibit the forced busing of their chil
dren. 

To date, representatives from 25 
States have indicated they will be pres
ent for the conference. Arrangements 
have been made for Members of the U.S. 
Senate to meet with these representa
tives on Wednesday, October 24, at 10 
a.m., in room 1202 of the Dirksen Senate 
Office Building. I urge my colleagues to 
be present for this important meeting. 

NEED FOR HIGHER ETHICS 
Mr. ROBERT C. BYRD. Mr. President, 

yesterday, Wednesday, October 17, I had 
the privilege of speaking before the Na
tional Association of Food Chains 40th 
Annual Convention. 

I ask unanimous consent that my 
speech be printed in the RECORD. 

There being no objection, the speech 
was ordered to be printed in the RECORD, 
as follows: 

SPEECH BY SENATOR ROBERT C. BYRD 

Mr. Chairman, Mr. Boyce, distinguished 
leaders of the National Association of Food 
Chains, it is a unique experience for a man 
who has been listening with mounting horror 
to his wife's reports on the price of ground 
beef in the supermarket over the past few 
months, to stand before such an impressive 
gathering of supermarket executives. 

I thank Mr. Boyce for his gracious intro
duction. It would be well-nigh impossible for 
the introduction to be anything else than 
gracious, coming as it did from a man who 
lives and works in the gracious State of 
Georgia. 

I was intrigued when I saw the names of 
the speakers who are joining me in the Na
tional Association of Food Chains 40th An
nual Meeting. Secretary Butz, Senator Jack
son and Bryce Harlow. Sounds like a high
priced Washington law firm-Byrd, Butz, 
Jackson and Harlow. Mr. Butz, of course, 
would hardly be the silent partner. 

I do not propose to discuss with you the 
economic aspects of the current shortages in 
some of the staples that we Americans have 
taken for granted would always be in ample 
supply throughout the length and breadth of 
this great country in which we live. I would 
venture the thought, however, that under the 
free enterprise system, the law of supply and 
demand being a basic law of the marketplace, 
it wm remain so regardless of all the scientific 
study and application that are put to work to 
render the operation of our retail trade even 
more sophisticated than tt has now become. 

But one of the newer laws with which 
we Americans are almost wholly unfamiliar 
is the law of demand and non-availability, 
and this climate, to which the consumer 
has been exposed for many weeks now, is a 
brand new experience. It is an experience 

that may well get worse before it gets bet
ter, and we are perhaps going to find that 
the cornucopia of American abundance has 
a bottom, after all. Not that this will neces
sarily be a bad thing. I have an immense 
faith in the ab111ty of the American econ
omy to bounce back from any kind of tem
porary setback, and I have every confidence 
that we will overcome our current problems 
of shortages and high prices. I doubt that 
prices will ever be rolled back to where they 
were in 1968, but I believe that we can look 
forward to a downward adjustment that 
will make the American housewives a little 
happier. 

While that process is going on, I am not 
so sure that the period of more Spartan 
living will do us any harm. Pleasant and 
comfortable as it is to wallow in the lap of 
luxury and plenty, there is also the danger 
that people may get so accustomed to having 
the silver platter, that they will lose some 
of their capacity for withstanding the slings 
and arrows of outrageous fortune. In other 
words, a nation that has it too good for 
too long can get soft. In this world of un
certainties, we need a backbone and a re
siliency in our people just as much as we 
need an $87 billion defense appropriation. 
Perhaps the four most dangerous words in 
today's circumstances are "It can't happen 
here." It certainly can happen here, and if 
it does, we are going to need all the spirit 
and the determination with which this na
tion has always met its crises heretofore. 

I am not suggesting that a major world 
crisis is just around the corner, but unless 
the nature of men and nations has under
gone a metamorphosis of which I am un
aware, the possibility is always with us. 

It is reasonable at this juncture to ask: 
by what means can we ensure that the back
bone and resiliency that this nation will 
need as we embark shortly on our third 
century, will always be present in our so
ciety? By what means can we ensure that 
the qualities of the heart and the strengths 
of the spirit that made America great, will 
continue to be part of the American culture? 
I believe that the answer is simple. I be
lieve that our survival as a free nation de
pends far more on what we do to improve 
our ethics and our morality than on what 
we do with our economics. 

Just one week ago, the Vice President of 
the United States resigned amid allegations 
that his conduct as a public official had 
been highly unethical-and, in fact, Ulegal. 
Almost one year ago, the American people 
began to hear and see reports cxf conduct by 
highly placed government officials that time 
and evidence have shown were highly un
ethical, as the sordid Watergate case un
folded. Major corporations-some of the great 
pillars of our economic and financial struc
ture--have engaged in practices that were. 
at best, highly unethical. There have been 
numerous cases where men of high reputa
tion and outstanding professional success 
have been charged with conduct that was, 
again at best, highly unethical, to say noth
ing of its being unlawful. There has been 
created in our society a climate of diStrust, 
of cynicism, and of hypocrisy that bids fair 
to make a mockery of the great idealism that 
motivated the men and women who laid the 
foundations of this Republic. 

There are different definitions of ethics. 
but one definition that appeals to me is the 
brief one given by Dr. Albert Schweitzer. 

"In a general sense, ethics is the na.me we 
give to our concern for good behavior. We 
feel an obligation to consider not only our 
own personal well-being, but also that o! 
others and of human society as a whole." 

In other words, from an ethical standpoint, 
one cannot stand still and remain silent 
when lawlessness, permissiveness, hypocrisy, 
and corruption threaten to destroy our so-
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ciety and our political system. And one of 
the most prevalent and frightening attitudes 
in America today is that of being complacent, 
apathetic, and non-committal-the absence 
of deep convictions on anything. Should this 
increasing lack of conviction-this giving 
glory to compromise and approval to passiv
ity-gain much more momentum in our so
ciety, the cherished freedoms that were so 
dearly won by our ancestors will be placed 
in dire jeopardy. 

Public apathy towa.rd basic issues is one 
of democracy's severest handicaps, and when 
that apathy is accentuated by a fa.ilure on 
the · pa.rt of the leaders of the people to be 
other than non-committal on these same is· 
sues, the Republic is in danger. 

We can condemn-and we do-the intel
lectual shortcomings of television and news
papers; we can decry, as we should, those who 
abuse the protection of the Fifth Amend
ment; we can deplore, as we do, the vicious 
and senseless criminality that pervades our 
social structure. But how often do we hear 
our leading citizens, in all walks of life, 
stand up in public and declare themselves 
unequivocally on matters of real principle 
and consequence? Ethics cannot thrive in a 
neutral mind, and the most dangerous ene
mies to our way of life are not only those who 
loudly threaten to overthrow the system; 
equally dangerous to our freedoms are those 
who say they don't much care, one way or 
the other. 

This is the age of investigations. They 
are legion, and their purposes are multifa
rious. But have all of us ever given a thought 
to taking a good look at ourselves? Have we 
ever asked ourselves how well each of us is 
performing his or her role In keeping this 
nation a strong and alert land of law, and 
justice and freedom? When did we last 
equate our individual rights and freedoms 
with our individual responsib111ties. As the 
Scottish poet, Robert Burns, once pleaded: 

"0 wad some Pow'r the giftie gie us 
To see oursels as ithers see us!" 

It Is a fact that whenever people become 
non-committal, become overly satisfied with 
the status quo, shirk the performance of 
duty that a mature ·sense of responsibility 
would call for, and fail to exercise a reason
able level of self and community discipline, 
they open the door to manipulation of their 
lives and their destlnies by the few who 
seek power and dominion over the many. 

In corporations, for example, as long as 
the per-share dividend keeps up, all too 
many stockholders care little about what 
management does, with whom or how man
agement does business, or even who manage
ment is. In labor unions, If wages keep In
creasing, with shorter and shorter work hours 
and a bonus holiday now and again, all too 
many members are undisturbed If a few un
ion leaders dip their hands in the till oc
casionally. In a democratic nation such as 
ours, prosperity is usually enough to gain the 
"yes" vote--not only in politics but also in 
almost everything else. 

Does the desire for liberty and freedom 
diminish with the security of a high stand
ard of living? Do we want affluence and com
forts so much that we will bend with every 
unethical breeze that helps us to retain or 
increase them? These are questions that we 
Americans must ask ourselves-not next 
month or next year, but NOW, when trust 
and confidence In our government and in 
our leaders are at such a low ebb. 

I am not a historian, though I have read 
some history, and I have no desire to invent 
history. But it seems that at other times and 
in other places, other civilizations that ad
vanced far-by their times and standards-
failed to make it to the next level of human 
achievement because they were unwilllng to 
discipline themselves and to dedicate them-

selves to purposes of the spirit as well as to 
the desires of the flesh. When ethics, honesty, 
honor, integrity, and self-discipline perish, 
the inevitable result is Imposed discipline 
and totalitarianism. Ethics are little known 
in a totalitarian state for the simple reason 
that police power controls the actions and, 
to a great degree, the thoughts of the indi
vidual citizen. 

The great question that faces our country 
today Is whether we Americans, who have 
reached the highest plateau of human 
achievement in the history of mankind, can 
make the breakthrough to an even higher 
ethical plateau of human conduct. 

For this nation to survive, with freedom 
and Uberty under law, I am convinced that 
we must make that breakthrough. 

One of the most revealing statistics I have 
read In many years was published in the 
Wall Street Journal recently. The story con
cerned a survey of business executives con
ducted by the American Marketing Associa
tion. Close to three thousand executives 
were interviewed, and 50% of them believed 
that a. "dynamic personality" and "ability to 
sell yourself" are more highely valued attri
butes in American business today than Is a 
reputation for honesty or strong moral con
viction though, of course, they are by no 
means mutually exclusive. 

This diminution of ethical standards Is by 
no means confined to business. It is also 
found, to a degree in politics, in the law, in 
the medical profession, in amateur and pro
fessional athletics, and in all other walks of 
life. Many of our religious and educational 
institutions bear a share of the blame for 
this growing weakness throughout our land. 
But whatever the cause, the effect will be 
devastating if we are not prepared. to do 
something about it. 

In this nation, our heritage has always 
been a heritage of character and principle. It 
has been the bedrock of our strength as a 
patriotic people. Perhaps now is a good time 
for each of us to examine himself, and to re
affirm our faith in the great principles on 
which our Republic was founded. 

THE ELEMENTARY SCHOOL READ
ING EMPHASIS ACT OF 1973 

Mr. DOMENICI. Mr. President, re
cently I became a cosponsor of a bill 
introduced by my friend and colleague, 
Senator GLENN BEALL, which I believe 
will initiate badly needed improvements 
for teaching reading to our Nation's 
young people. I believe this measure, 
S. 1318, the Elementary School Read
ing Emphasis Act of 1973, would attack 
this national problem in the elementary 
schools through improved teacher train
ing techniques and learning incentive 
programs. 

Mr. President, in many areas of this 
Nation there are individuals who lack 
the skill of reading-that vital skill 
which is necessary to survival in the 
increasing complexity of American life. 
Problems relating to the teaching of 
reading rank among the most crucial 
educational issues in this country today. 
Test scores released from the Office of 
Education last year revealed that both 
inner-city and rural schools are experi
encing a decline in reading scores. 
Throughout the country some 10 million 
elementary and secondary children are 
severely deficient in reading. 

Serious study of a recent Louis Harris 
poll shows that 11 million American 
adults cannot read well enough to ob-

tain a driver's license. Fourteen million 
cannot read well enough to qualify for 
a bank loan and 10 million encounter 
severe difficulty resulting from reading 
deficiencies in qualifying for social 
security. 

Closer to my home, in my own State 
of New Mexico, 42 percent of all fifth 
graders are reading below grade level, 
as are 59 percent of all sixth graders. 
These figures are startling and they 
certainly warrant our immediate action. 

The administration has asserted a 
goal of establishing programs to insure 
by the year 1980, 99 percent of all 
schoolchildren aged 16 and under will be 
functionally literate. I believe this pro
posed legislation will go a long way in 
assuring that goal. Obviously, time is of 
the essence. 

Accordingly I have contacted all mem
bers of the Senate Subcommittee on Ed
ucation to strongly urge that this 
measure be given priority attention so 
enactment will be possible in the very 
near future. Each month or year that 
goes by without action results in many 
personal failures on the part of our 
young people and I feel we must not 
be reluctant to act as soon as possible. 
I have indicated my willingness to testify 
before the subcommittee in support of a 
comprehensive reading preparedness 
measure. 

In addition, Mr. President, I have re
quested comments from principals and 
teachers in the State of New Mexico re
garding their opinions of this bill. Many, 
many educators responded to my inquiry, 
of which I ask unanimous consent to 
print only a few of their comments in 
the RECORD for my colleagues' attention. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 
THE ELEMENTARY SCHOOL READING EMPHASIS 

ACT OF 1973 
G. C. Ross, Principal, 109 Cooper Ct., 

Clovis, New Mexico 88101: "The bill appears 
to be well thought out. We desparately need 
the kind of help this blll would make avail
able." 

0. M. Hamilton, Principal, P. 0. Box 1147, 
Shiprock, New Mexico 87420: "Through my 
years of experience I have found that read
ing in the primary grades is the most sing
ular thing that will either produce success 
or failure in the future of each student." 

Mrs. Elizabeth Girard, Resource Room 
Teacher, Route 2, Box 3J, Portales, New 
Mexico: "It is so · necessary to get our chil· 
dren to function up to their capacity and 
reading is a prime requisite. I'm 100% for 
any kind of help-a.nd particularly this type 
which also would work toward cutting down 
teacher-student ratios. " 

John Spradling, Principal, Tucumcari, 
N.M.: "I think this is very important. We 
have a serious problem at our school
Good Luck." 

Eulogio Ortega, Principal, B:::>x 1, Dixon, 
N.M.: "Such a program would certainly help 
the Spanish-speaking children in the Dixon
Velande area where I'm working. One could 
do more--so many ideas come to mind, but 
it is always a lack of money to implement 
programs. Right now our primary grades 
have too many children for our teacher to 
cope with the situation." 

Mr. DeVere E. Walker, Principal, Farming
ton, N.M. : "We surely need some help in 
coping with this need." 

Eli A. Martinez, Principal, Santa Rosa, 
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New Mexico: "My teachers are solldly be
hind you on this." 

Mr. H. Johnson, Principal, Gallup, N.M.: 
"We need all the help you can give us, 
Pete." 

J. M. Romero, Principal, Los Lunas, New 
Mexico: "Teachers ill the schools need to 
be trained further in diagnosing and cor
recting reading problems. Small groups to 
work with, and reading programs and ma
terials for all types of disabllities need to be 
made available." 

AI Garcia, Principal, Church Rock, New 
Mexico: "Program should be for all and not 
limited to only from lOIW income families." 

Arthur Bartley, Principal, Artesia, N.M.: 
"I have been working in the area of reading 
for a number of years and would like to see 
more being done. Keep up the good work." 

Fred H. Chaffee, Principal, Dexter, N.M.: 
"As the first "Right to Read" school in New 
Mexico, Dexter Elementary is behindS. 1318 
100%." 

Perry C. Andrews, Principal, Des Moines, 
New Mexico: "A great deal of attention is 
being shown to urban school problems. 
Please remember the rural schools have as 
many problems." 

Ell C. Garcia, Principal, Milan, New 
Mexico: "I feel that the Reading Specialist 
must include all grades one through three. 
Why build part of the foundation-build all 
of it. This program should provide for all 
students regardless of ethnic group." 

Henry Munoz, Principal, Silver City, N.M.: 
"There is genuine concern for a great num
ber of children who are experiencing read
ing difficulties in spite of teachers attempt
ing many approaches to correct the situa
tion." 

William A. Chavez, Principal, Albuquerque, 
New Mexico: "I have been in education for 
close to 20 years and it seems like the teach
ing of reading is on a continuous decline. We 
do need financial assistance. Not that money 
is the answer but that we need the aide in 
educating teachers to teach reading. I be
lieve that much could be done also by low
ering the pupil-teacher ratio in the first 3 
grades where the basics are taught." 

D. N. Amijo, Principal, Albuquerque, New 
Mexico: "I have been an educator all my life 
and reading has been one of my greatest 
concerns. The staff here at Five Points School 
is 100% behind this effort." 

RANCHOS-TALPA ELEMENTARY ScHOOLS, 
Ranchos de Taos, N. Mex., Septem-

ber 19, 1973. 
Hon. PETE V. DOMENICI, 
U.S. Senate, 
Washington, D.C. 

DEAR MR. DOMENICI: I am very pleased as 
Elementary Principal of the Ranchos-Talpa 
Area Schools that you are aware of the many 
school children in our state and country who 
are having reading difficulties. I support your 
efforts on the National Reading Problems. 

According to our test results last year our 
main weakness was in vocabulary, which 
proves that reading and its components is 
the single most important key to learning 
and that the mastering of reading skills de
termines in large part success in school and 
subsequent adult life. 

Congratulations senator, I commend you 
and your staff for the superb effort in edu
cation. 

With best wishes. 
Sincerely, 

POLITO E. MARTINEZ, 
Principal. 

SEPTEMBER 18, 1973. 
Senator PETE V. DOMENICI, 
Washington, D.C. 

DEAR SENATOR DoMENrcr: There have been 
a number of excellent federal programs in 
the area of reading and this sounds like a.n 

excellent one. I would like to see some kind 
of continuing program developed. Most fed
eral programs are designed for three years 
and then to be taken up by the district or 
state but most are already budgeted to ca
pacity and can't follow through and the pro
gram dies. Would you look into this matter 
of maybe renewing the program after three 
years 1! it 1s successful. 

Respectfully yours, 
RAY SWINNEY, 

Principal. 

LAS CRUCES, N. MEx., 
September 21, 1973. 

senator PETE v. DoMENICI, 
u.s. Senate, 
Washington, D.C. 

DEAR SENATOR DOMENICI: I have just Com
pleted reading your bulletin of September 
14th, regarding the implementation of the 
reading program for those appalUng numbers 
of people in the United States that do not 
read. I have been in education for 25 years, 
beginning my educational experience in a 
two room school and am presently principal 
of University Hills Elementary School in Las 
Cruces, New Mexico with an enrollment of 
600 students. 

Reading problems and problem readers 
have been of great concern to me since I be
gan my teaching career in 1948. Since that 
time, I have constantly sought ways and 
means to help the poor and nonreaders un
der my tutelage. This same concern has been 
so paramount in my mind that it prompted 
me to get my specialist degree in reading. 
The problem of finding help for these people 
is even more frustrating now because of the 
lack of funds to implement special reading 
programs and/or clinical assistance. 

It is not a completely dark future as the 
Las Cruces School System has opened the 
door slightly in it's implementation of the 
Right to Read program for the bilingual and 
economically deprived chtld. 

In addition, we have been able to secure 
state enrichment funds to implement our 
Able Learner program which is intended to 
serve at least 10% of our total student en
rollment of 15,500 students, regardless of 
ethnic or economic status. This later pro
gram needs to be expanded to the extent that 
help may become a reality for these students. 

May I apologize for the lengthy response 
to your questionnaire but you presented a 
program that struck a very hopeful chord 
nearest to my heart and therefore I whole
heartedly support your efforts with other 
senators in promoting S. 1318 and hope and 
pray that we can write into the program pro
visions for all students who are in need of 

· reading assistance. You may also rest as
sured that I will ask for support for this blll 
from my staff and others of the Las Cruces 
community. 

Sincerely. 
SHERMAN R. OSBURN, 

Principal, University Hills Elementary 
School. 

PETE DoMENICI, 
U.S. Senate, 
Washington, D.C. 

GRANTS, N. MEX., 
September 24, 1973. 

DEAR PETE: I am so pleased you have backed 
the btll the Elementary School Reading Em
phasis Act of 1973. New Mexico is far below 
the national reading norms. 

I hope the bill provides for all children 
that have severe reading problems regard
less of their race or the area in which they 
live. 

I wlll be anxious to hear how New Mexico 
will fair in the funding if this bill is passed. 

Sincerely, 
JUNE p. HALE. 

Board. Member, District 3. 

HEW'S NATIONAL HEALTH 
INSURANCE PROPOSAL 

Mr. KENNEDY. Mr. President, the 
Wall Street Journal of October 17, 1973, 
contained an excellent article by Mr. 
Jonathan Spivak entitled "HEW To Pro
pose National Health Insurance Witb. 
Costs and Benefits Above 1971 Plan." In 
the article, Mr. Spivak gave a detailed 
description of what he purported to be 
HEW'S latest thinking in the area of 
national health insurance. Subsequent 
to the appearance of Mr. Spivak's article, 
I have obtaind a staff document from 
the Office of the Secretary of HEW 
summarizing an HEW proposal for na
tional health insurance. This staff docu
ment confirms many of the details con
tained in Mr. Spivak's article. 

I ask unanimous consent that both the 
Wall Street Journal article and this 
HEW staff document be printed in the 
REcoRD in order that they be available 
for general discussion and comment. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 
HEW To PROPOSE NATIONAL HEALTH INSUR

ANCE WITH COSTS AND BENEFITS ABOVE 1971 
PLAN 

(By Jonathan Spivak) 
WASHINGTON .-The Department of Health, 

Education and Welfare has come up with a 
new version of national health insurance 
that would provide more benefits to more 
people at a substant1a.lly greater cost. 

The HEW program, to be formally sub
mitted to the White House in the next few 
days, is designed to plug the gaps in Presi
dent N1xon's first national health insurance 
proposal, which got nowhere in Congress. It's 
the result of months of work ordered by 
HEW Secretary Caspar Weinberger. It it sur
vives White House review, the plan could turn 
out to have considerably more appeal on 
Capitol Hlll, where Democrats are pushing 
more generous plans. 

But the budget impact of the new HEW 
plan wlll be a big obstacle to getting White 
House approval. While cost estimates are 
still being prepared, the net additional fed
eral outlays required could be around $10 bil
lion a year. The need to raise more revenue 
is certain to trouble the White House, al
though the President is committed to send
ing a health insurance plan to Congress next 
year. 

HEW officials say their new program has 
t h ree main aims: to broaden coverage of the 
first plan, extending it to all Americans ex
cept t hose over 65 years old, who would re
main under Medicare; to ensure that the 
poor, whose health care is subsidized, get 
the same quality of care as workers who are 
self-sufficient, and to tighten cost controls 
through simpll!ying administration. 

The new plan, like the original, is divided 
into two segments: a larger one paid for by 
workers and employers, known as the Stand
ard Employer Plan, covering an estimated 
39 million families; and a smaller, subsidized 
plan for the poor called the Government 
Assurance Program, which would also aid per
sons with unusually high health risks. Both 
would operate through conventional insur
ance channels--Blue Cross, Blue Shield or 
commercial companies. 

COVERAGE EXPANDED 
Instead of being limited to families, the 

subsidized portion would cover anyone in 
medical or financial need, including single 
persons and childless couples. Benefits in 
both plans would be substantially enlarged 
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!rom the original plan to include payments 
!or drugs, mental illness and sk111ed nursing 
and home health care, plus eye exams, hear
ing and dental services for children through 
age 12. As before, hospitalization and most 
physicians' services would be covered. 

The program also would feature a. unique 
medical credit arrangement in which every 
American would receive from the insurance 
carrier an identifying "health card" to be 
presented to hospitals and doctors. The card 
would enable patients to budget their pay
ments !or the portion of medical b11ls that 
wasn't covered by the national health insur
ance program. The insurance company would 
pay the doctor or hosp1tallmmedia.tely, elim
inating the burdensome problem of bad
debt collection. The insurance company 
would extend credit to patients who couldn't 
pay immediately. 

The plan would also relate charges for 
health insurance to income, cutting off the 
subsidy at $10,000 a. year but guaranteeing 
that after a family spent $1,500 for its medi
cal expenses it would be fully covered with
out limit in any given year. The original ad
ministration proposal imposed a ceiling of 
$50,000 in health care benefits and required 
greater out-of-pocket outlays. 

Many of these features will be politically 
attractive, but they add to the program's 
cost. The administration's original health 
plan, presented in 1971, was estimated to 
require added outlays of only $1 billion. 
While this figure was conceded to be de
ceptively low, perhaps by $2 billion to $3 
pillion, the new plan is certain to cost much 
more. 

OTHER CONTROVERSIES 

Firm decisions on financing haven't been 
made even within HEW, but whatever the 
final decision it's likely to be controversial. 
Among the options under consideration: 
making workers pay taxes on the value of 
health insurance premiums provided by em
ployers, which would yield the Treasury 
about $5 billion a. year; requiring states to 
pay part of the subsidy to the poor or to 
assume the entire fiscal burden of furnish
ing $3 billion a. year in long-term nursing 
care currently provided under the Medicaid 
program, which would be phased out; or, of 
course, individual or corporate income taxes 
could be raised. 

Other sources of controversy are likely to 
arise. The program's reliance on the private 
health insurance industry to administer the 
program will offend those who want the fed
eral government to assume a more active 
role. A greater delegation of regulatory re
sponsibility to the states, which HEW ap
pears to favor, could also anger liberal critics. 
Then, too, the administration's national 
health insurance program will call for cur
tailing of some restricted but highly popular 
federal health efforts that have powerful 
political defenders on Capitol Hill. 

Although changes may still be made, the 
Standard Employer Plan, as it currently 
stands, would cost an average of $625 per 
family, with the employer paying 75% of 
this premium and the worker 25%. Patients 
would have to pay the first $150 of medical 
costs for an individual each year (up to $450 
per family) , and then pay 25% of the cost 
above that until the family had paid $1,500. 
After that, all medical service covered by the 
plan would be free. 

The Government Assurance Plan would 
guarantee that most Americans, regardless 
of income or medical need, would be able 
to buy health insurance in the private mar
ket. It would replace the existing federal
state Medicaid program, give the poor better 
benefits, and extend coverage to many other 
Americans who have trouble getting care. 

The poor, disabled, unemployed, retired 
and others with high health risks would 
obtain the same benefits as workers at a. 
50% higher premium-Initially, $900 a year. 

The government would pay all the premium 
for families earning less than $5,000 a year 
and a lesser proportion up to the $10,000 in
come level. The deductible and the patient's 
share of the medical bills would also be 
based on income. Above the subsidy level, 
the employer would be responsible for 75% 
of this higher premium and the worker 25% . 

An employer could choose either plan 
for his workforce, and might find it useful 
to select the Government Assurance Plan if 
his workers had unusually high health costs. 
Individuals would be free to join either plan 
or none at all. 

SUMMARY OF HEW PROPOSAL FOR NHI 
This paper summarizes some of the major 

features of the revised HEW proposal for 
national health insurance, to the extent that 
they have been formulated. Sta.ffwork in 
several important areas is still underway. 
The proposal would retain the underlying 
principles of the National Health Insurance 
Partnership Act, introduced by the Admin
istration during the last Congress. These 
principles include: 

Mixed ·public-private financing and ad
ministration; 

Restricting Federal intervention to areas 
where private decision making has not 
worked well; 

Reliance on States for major aspects of 
administration where State laws meet Fed
eral standards; and 

Achieving evolutionary changes in deliv
ery systems, such as incorporating provi
sions for an HMO option in both public and 
private insurance. 

The HEW proposal, however, would make 
the following changes, which respond to the 
more fundamental criticisms of the Admin
istration's previous bill: 

Most importantly, it would assure that all 
Americans have access to health insurance 
that they can afford, as called for in the 
President's 1971 Health Message. The Ad
ministration's previous bill did not cover 
low income singles and couples. It also failed 
to assist unemployed persons--such as early 
retirees-who are not low income but who 
are unable to obtain private medical cov
erage at affordable rates because of their 
being high medical risks. 

The same services would be covered under 
both the publicly and privately financed 
programs; the only differance between the 
two programs would be reduced cost shar
ing for low income persons under the pub
licly financed program. 

The cost sharing for low income workers 
would be partially subsidized to ensure both 
that they do not face excessive deductibles 
and coinsurance and that an employed per
son is not worse off than an unemployed 
person at the same income level. 

The benefit package would be broadened 
to encompass services not previously covered. 
At the same time, we would propose a higher 
deductible th9.n was included in the previous 
bill for persons who are not low income. We 
view broad coverage with increased cost shar
ing as preferable to narrow coverage with 
lower cost sharing. 

BASIC STRUCTURE 

NHT would have two parts, the Standard 
Employer Plan (SEP) and the Government 
Assurance Progra.m (GAP). Under SEP, em
ployers would be required to offer their em
ployees a. minimum plan and pay a. fixed per
centage of the premiums, as under the Ad
ministration's previous bill. Although HEW 
is still reviewing selected aspects of the bene
fit package, the intent is for SEP to cover 
the following services: 

1. Hospital services; 
2. Physicia.n services, except that preven

tive services would be limited to family plan
ning, maternity, and well child care; 

3. Other medical services as currently cov-

ered under Medicare, except chiropractic 
services; 

4. Outpatient and inpatient drugs; 
5. Eye examinations, eyeglasses, hearing 

aides, and dental services for children 
through age 12; 

6. Mental illness limited to 30 hospital days 
and 15 outpatient visits, except that partial 
(day/night) hospitalization and outpatient 
services provided in organized community 
settings would be covered without a limit; 
and 

7. Limited skilled nursing fa.c111ty and 
home health benefits, as in Medicare. 

Covered services would be subject to an 
annual per person deductible of $150 with 
a. maximum family liability of three deducti
bles, and coinsurance of 25M for expenses 
over the deductible. However, all cost sharing 
would be waived after the family incurred 
$1,500 in out-of-pocket expenses for cost 
sharing in a. single year. Thus, although the 
cost sharing (coinsurance and deductibles) 
would be higher than that in many of the 
competmg bills, a maximum would be placed 
on out-of-pocket expenses, thus providing 
excellent catastrophic protection. 

In addition, the deductible would be 
waived but coinsurance retained for family 
planning; outpatient maternity; well child 
care; and eye, hearing, and dental care for 
children. These are principally preventive 
services-which, unlike other medical serv
ices-are intended to be used at regular in
tervals. Applying a. deductible to these serv
ices appears inadvisable because doing so 
would create the incentive for greater use of 
these services only in years in which the 
person had high medical bills. In addition, 
waiving the deductible would underscore the 
Administration's priority of assisting mothers 
and children. Finally, these services have 
been emphasized by Federally-funded health 
center programs, from which the Administra
tion seeks to withdraw on the grounds that 
health insurance rather than direct Federal 
grants to providers is the appropriate fund
ing vehicle. 

State and local employers would be cov
ered by the SEP mandate. We believe that 
public employers have the same social re
sponsibllities as private employers. However, 
there would be a longer phase-in time on 
employer contributions to premiums to allow 
State and local governments to adjust to new 
demands being placed on them. The Federal 
Employees' Health Benefits program would 
·be adjusted to conform to the SEP mandate, 
but the Federal premium contribution would 
not be changed. 

GAP would be a. joint State-Federal pro
gram that would be available to all Ameri
cans. However, the premium structure would 
in effect restrict coverage to those who can
not obtain coverage privately, either because 
they lack the financial resources or are in 
poor health. Under GAP, the government 
would contract with private carriers, who 
would offer coverage to anyone seeking it. 
GAP would cover the same services as SEP. 
It would have a premium, deductible, and 
cost sharing structure that would be related 
to income. An income related maximum 
would be placed on cost sharing to ensure 
that no one faced inordinate out-of-pocket 
expenses. The schedule for a family of two 
or more persons would be as follows: 

Coin-
Annual sura nee 

per above Maximum 
person deduct- annual 

Annual deduct- ible cost 
Annual income premium ible (percent) sharing 

$0 to $2,499.-..•• 0 0 10 13 
$2,500 to $4,999. _ $300 $50 15 16 
$5,000 to $7,499. _ 600 100 20 110 
$7,500 and over ___ 900 150 25 $1, 500 

1 Percent of income •. 
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Single persons would face the same cost 

sharing structure but would have their pre
miums reduced by 50%. 

The coinsurance and deductible for per
sons over $7,500 would be identical to those 
in SEP. The premium contribution for fa.m
Ules above $10,000 is set at 50% higher than 
the average rate charged employer groups 
and would be adjusted automatically as that 
average changed. Consequently, people who 
are not low income would have the incen
tive to purchase insurance privately if they 
are not bad medical risks. For employed per
sons eligible for SEP who elect GAP coverage, 
the employer would be required to make a. 
contribution to his premiums equivalent to 
what he would have made had the employee 
elected coverage through the employer's car
rier. In practice, only employed persons with 
incomes under $5,000 would elect to enroll 
tn GAP rather than accepting private cover
age through the employer. 

OTHER CHARACTERISTICS 

Both GAP and SEP would include an HMO 
option. 

As part of NHI, Medicaid would be ter
minated for populations covered by NHI. 
However, some 30% of Medicaid expenditures 
are for long-term care, equal to roughly $3 
bUlion (State and Federal share combined) 
in 1975, and incorportaing a Medicaid-type 
benefit under NHI for the whole population 
does not appear appropriate. Instead, we 
would incorporate in NHI a much narrower 
benefit modeled after the Medicare pro
gram. This leaves open the issue of the 
Federal role in funding long-term care, par
ticularly for low income persons. The De
partment is examining this matter, and 
proposals will be submitted subsequently. We 
are also evaluating the future of Medicare 
under NHI. 

In addition, we would propose the termi
nation of selected tax subsidies for health 
insurance and medical expenses. Currently, 
an employer's contribution toward health in
surance premiums is not taxable as income. 
Instead, we would have it be taxable as in
come. The current practice benefits princi
pally higher income groups and, more im
portantly, militates against efforts to con
tain medical care price 1n:flation by encour
aging the purchase of first-dollar health in
surance coverage. In addition, we would pro
pose terminating the medical tax deduction, 
which the President's tax reforms proposals 
would have substantially reduced in any case. 
This deduction loses much of its just1:flca
tion once universal entitlement to health in
surance is achieved, since NHI would con
tain its own upper limits on out-of-pocket 
expenditures. We estimate that eliminating 
these two tax expenditures would generate 
$6.8 b1llion in 1975, which could be used to 
finance a substantial portion of NHI. The 
$6.8 b1llion estiinate excludes additional rev
enue loss of as much as $1 bill1on that SEP 
would generate under existing tax practices. 

Finally, carriers under both GAP and SEP 
would be required to provide their enrollees 
With a "Health Card," similar to any other 
credit card. All payments to providers for 
covered services would be made by the car
rier rather than by the enrollee. The enrollee 
would in turn b111 the carrier for cost shar
ing. The Health Card offers several important 
advantages: 

The provider would have no reason to dis
criminate against low income patients since 
he is guaranteed reimbursement by the car
rier. 

The ability to enforce quality and cost 
controls would be vastly improved since all 
b11ls, including those below the deductible, 
would :How through the carriers. 

The administrative burden on the patient 
and the provider would be substantially re-

duced. In addition, bad debt problems of 
providers would be virtually eliminated. 

Mr. KENNEDY. Mr. President, the 
health insurance proposal described in 
this document is still under develop
ment and does not as yet reflect official 
policy of the Department of Health, 
Education, and Welfare or of the admin
istration. There doubtless have been 
changes in some of the details which are 
not reflected in this document. For ex
ample, I understand that the Secretary 
Weinberger recently disclaimed any 
HEW intention to support elimination 
of the medical deduction from the in
come tax system. This document, how
ever, contains a proposal to eliminate 
the medical deduction and also to tax 
employers contributions to group health 
poli~ies as employee income. 

The proposal relies upon these two 
changes to generate an additional $6.8 
billion of revenues for the Federal Gov
ernment ostensibly as a means of paying 
for the proposed health insurance plan. 

Since this proposal does not represent 
HEW policy, it would be premature 
to criticize it in any detail. It is alarm
ing to note, however, that the proposal 
retains many of the major shortcomings 
of ljhe administration's earlier national 
health insurance proposal. It will create 
a windfall of billions of dollars for the 
health insurance industry in this coun
try, while proposing only minimal reg
ulations and controls of this industry. 
In addition the proposal would pour bil
lions of dollars into health care in our 
Nation while creating little or no incen
tives for increased efficiency and eco
nomy and minimal controls on health 
care costs. 

Finally, the proposal would exact very 
high payment from low-income families 
for insurance coverage. For example, a 
fari:lily of four with a yearly income of 
only $3,000 would pay an annual prem
ium of $300. This amounts to 10 percent 
of the family's annual income. A family 
of four making the average income in 
our Nation of $10,000 to $12,000 a year, 
would very likely pay only $150 as their 
share of their employers group plans. 
This amounts to only 1 ¥2 percent of 
their family income. 

I am hopeful that by the time this 
HEW proposal is converted into official 
policy, they will attempt to rectify these 
grave shortcomings. 

In the meantime, I am delighted to 
make this data available for general dis
cussion by those interested in health 
care in our Nation. 

SOCIAL SERVICES AMENDMENTS 
OF 1973 

Mr. TOWER. Mr. President, I am 
pleased to join a number of my colleagues 
in cosponsoring a measure which I feel 
is vital to my State and in the best in
terests of responsible admlnistration of 
our Nation's program of public assistance. 

I have long advocated a program of 
assistance to our Nation's indigent citi
zens which would encourage retention of 
personal dignity while providing an op
:portunity for upward mobility eco-

nomically. In my opnnon, S. 2528 pro
vides guidelines which should enable the 
social services program to fulfill these 
objectives. 

Primarily, by restoring responsibility 
to the individual State governments for 
making the ultimate decision regarding 
eligibility standards and the range of 
services to be offered, we are encouraging 
a maximization of benefits. State welfare 
agencies are undoubtedly in the best 
position to determine the needs of their 
own people as well as the best means of 
meeting those needs within the fiscal 
limitations imposed by the Federal Gov
ernment. 

At this time, I would like to address 
myself briefly to several provisions of the 
social services amendments which I feel 
are of particular importance to my own 
State of Texas. 

PRIVATELY DONATED FUNDS 

Texas carries the distinction of being 
the only State with a statutory ceiling on 
welfare expenditures. The critical limi
tation on resources this ceiling imposes, 
dictates the most prudent use of the 
funds available to meet the most pressing 
needs, when considered in conjunction 
with Texas• low per capita income and 
high percentage of population below the 
poverty level. Because of this, the State 
of Texas has traditionally relied heavily 
on privately donated funds and in-kind 
private contributions to make up its 
share for matching Federal social serv
ices grants. Under proposed HEW reg
ulations, in-kind private contributions 
could no longer be used for this purpose. 
Consequently, I feel the provisions of s. 
2528 which permit the use of private 
funds for matching Federal grants is im
perative if we are to sustain a viable pro
gram of social services in my State. 

ELIGIBILITY 

Under the proposed HEW regulations .. 
eligibility for social services would be al
most entirely limited to those presently 
receiving public assistance payments .. 
thus forcing back on welfare rolls, many 
families just above the welfare level who 
are trying desperately with the help of 
the benefits of this program to hold their 
own economically in this difficult time of 
rampant infiation. More specifically, un
der these proposed regulations, 90 per
cent of all funds must be used for serv
ices to current recipients of public assist
ance payments. 

Most restrictive of all, however, are 
the provisions which require that of the 
remaining 10 percent which could be used 
for services to former and potential re
cipients, only those individuals who have 
been on welfare within 3 months, and 
those likely to be on welfare within 6 
months would be eligible. I must oppose 
these unrealistic eligibility restrictions. 

Mr. President, I firmly believe that 
most Americans do not choose a welfare 
existence. Nevertheless, some find they 
are unable to maintain self-sufficiency 
despite their best efforts to support their 
fam111es independently. Furthermore. I 
am convinced that once on welfare, most 
families are willing to take advantage 
of every avallable opportunity to regain 
self -sufficiency. 
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Recent studies of welfare recipients 
illuminated several important facts 
which have often been blurred or mis
understood in the past: 

First. People wind up on welfare not 
because they are cheats, loafers or ma
lingerers, but because they are poor. Fur
ther, their poverty is not simply finan
cial. They have had poor education, poor 
health care, poor chances at decent em
ployment, and generally poor prospects 
for anything better. 

Second. By far the greatest majority 
of those supported by welfare are chil
dren under the age of 16-approximately 
8 million. 

Third. Most of our Nation's poor are 
not on welfare. Out of approximately 25 
million Americans officially below the 
poverty level of $4,000 a year for a family 
of four, only 15 million receive some form 
of public assistance. Another 30-50 mil
lion are just barely above the $4,000 per 
year level. 

Fourth. Less than 1 percent of welfare 
recipients are able-bodied employable 
males. Many of these are in their late
middle years and most are uneducated. 
All are required by law to sign up for 
work or work training. 

Fifth. Apart from children and the 
small handful of potential employables 
on welfare are more than two million 
aged, and more than 1 million totally 
and permanently disabled or blind. 

Sixth. No one is living comfortably on 
welfare. It allows, at best, a bare-bone 
existence. In no State does the average 
welfare payment bring a family up to 
even poverty level. Maximum payments 
for a family of four range from $700 a 
year in Mississippi to $3600 in New York. 
Thirty-nine States pay less than their 
own established standard of need. 

Seventh. Cheating and fraud in wel
fare are minimal. The Department of 
Health, Education, and Welfare esti
mates there is cheating among fewer 
than 1 percent of welfare cases, and 
even this small percentage is being sys
tematically reduced through more strin
gent eligibility checks by State welfare 
agencies. 

Eighth. There is no evidence to sustain 
the belief that welfare is necessarily 
habit-forming. About 65 percent of all 
welfare recipients at any given time are 
on welfare for the first time, and stay 
on for less than 3 years. 

Ninth. Welfare costs less than 2% 
cents of every dollar paid in Federal 
taxes. 

As these statistics indicate, welfare re
cipients and those just above the eligi
bility level are, for the most part, trying 
hard to regain their self-sufficiency. I en
dorse the provisions of S. 2528 which al
low States the flexibility to provide up to 
25 percent of the benefits under social 
services programs to those who have been 
on welfare within 2 years, or who are 
likely to be on welfare within 5 years. 
These provisions will provide the assist
ance necesSary to keep many potential 
recipients off the welfare rolls, and help 
former recipients stay off. 

SERVICES 

Finally, I feel it is imperative that 
states retain the flexibility to design pro-

grams to meet local needs. Provisions of 
the Social Services Amendments of 1973 
provide not only a list of statutorily de
fined services felt necessary by a repre
sentation of welfare officials from across 
the nation, but also a list of optional 
services which may be provided, as 
needed, on the basis of priorities estab
lished in each State. 

Mr. President, I am convinced that the 
guidelines proposed in the Social Services 
Amendments of 1973 provide the best op
portunity for States to meet the overrid
ing needs of their least fortunate citi
zens. Furthermore, the programs made 
available under these social services 
amendments will provide the means and 
incentives for welfare families to break 
the chains of poverty, pull themselves 
out of the vicious welfare cycle, and be
come, once more, proud and productive 
members of our society. I urge congres
sional expediency in considering this im
portant measure. 

NEW ADVISORY COMMITI'EE NEEDS 
ADVICE 

Mr. METCALF. Mr. President, I wish 
to call attention to the President's and 
Governor Love's new Energy Research 
and Development Advisory Council, and 
the irregular procedures which attended 
its first meeting, on Thursday, October 
11. 

I raise this issue because I do not want 
national energy policy to be arranged in 
private meetings between top officials 
of the executive branch and industry. I 
do not believe that other Members of 
Congress, and the public they represent, 
desire such arrangements. 

I do not want this new advisory com
mittee to become another lobby for weak
ening patent and antitrust law and en
forcement. 

Nor do I want this new advisory com
mittee to be yet another lobby for the 
fossil fuel and uranium interests. 

Increasing profits provide more than 
enough funds for the energy corporations 
to finance their own research and devel
opment. The Federal R. & D. effort 
should concentrate on development of 
alternate energy sources-solar, water, 
sewage conversion and wind. 

These energy sources are inexhaustible, 
and unmonopolized. They are superior 
to the fossil fuels and uranium from an 
environmental viewpoint, from an op
erations viewPoint and especially now, 
with the Middle East at war, from the 
national security viewPoint. 

Furthermore, this new advisory com
mittee is bound by the Federal Advisory 
Committee Act which the President 
signed on October 6, 1972, and the sub
sequent guidelines issued by his Office 
of Management and Budget and Depart-
ment of Justice. 

The meetings of this new advisory 
committee should be well publicized in 
advance. 

They should be held where there is 
ample room for public citizens. 

They should be public, in their entirety. 
The committee should hear from the 

disciplines which are not represented on 
this committee, those who believe in 

basing our national energy R. & D. policy 
upon those alternate, inexhaustible en
ergy sources which do not pollute, destroy 
the soil and produce dangerous waste, 
whose operating costs are low and which 
are not subject to monopoly control and 
pricing and foreign wars. 

The Federal Advisory Committee Act 
<P.L. 92-463) provides in section 10 that 
advisory committee meetings shall be 
open to the public, subject to the Free
dom of Information Act exceptions. Sec
tion 10 further provides that timely no
tice of advisory committee meetings shall 
be published in the Federal Register and 
that other types of public notice will be 
provided "to insure that all interested 
persons are notified of such meeting prior 
thereto." 

The act limits public attendance at. 
appearance before, and filing statements 
with advisory committees to "such rea
sonable rules or regulations" as the Di
rector of the Office of Management and 
Budget may prescribe. The OMB-Justice 
guidelines, which are included in the 
President's First Annual Report on Ad
visory Committees, spell out those "rea
sonable rules and limitations." They in
clude the following: 

"Such meeting shall be held at a rea
sonable time and at a place that is rea
sonably accessible to members of the 
public. 

Mr. President, the first public oppor
tunity to become aware of the new En
ergy R. & D. Council's first meeting, held 
on Thursday, October 11 meeting oc
curred on the preceding day, Wednesday. 
October 10. The notice-dated October 
5-appeared in the October 10 Federal 
Register. Congressman DAvm R. OBEY 
put the notice in the CONGRESSIONAL REC
ORD on October 10, observing that "the 
effective way to turn a public meeting 
into a private gathering is to give either 
no notice of it or short notice." 

The text of the meeting notice as lt 
appeared in the October 10 Federal Reg
ister, is as follows: 
ENERGY POLICY OFFICE, ENERGY RESEARCH AND 

DEVELOPMENT ADVISORY COUNCIL-NOTICE 
OF MEETING 

Pursuant to section 10 (a) (2) of the Fed
eral Advisory Committee Act (Public Law 
92-463, 86 Stat. 770) the Energy Policy Of
fice announces the following public advisory 
committee meeting. 

The Energy Research and Development Ad
visory COuncil will hold a meeting on Octo
ber 11, 1973, in the Old Executive Office Build
ing, Room 248, 17th and Pennsylvania Ave
nue, Washington, D.C. The meeting will com
mence at 11:15 a.m. local time and last until 
3:30 p.m., except for a one hour break !or 
lunch at 1 p.m. The meeting will be for the 
purpose of discussing matters related to na
tional energy research and development 
policy and programs. 

The Advisory Council was established by 
the President on June 29. 1973, and an
nounced in his Energy Statement of the 
same date. The objective of the Council is to 
help ensure the development of comprehen
Sive technological programs to meet the Na
tion's energy needs. It would do this by 
providing independent advice to the Energy 
Policy Office on matters relating to energy 
R&D. 

Members o! the public will be admitted up 
to the limits of the capacity of the meeting 
room. Members of the publlc who plan to 
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attend the meeting are requested to so in
form Dr. William McCormick, Executive Sec
retary of the Advisory Council prior to Octo
ber 11, 1973. Dr. McCormick can be contacted 
in Room 472, Old Executive Office Building, 
Washington, D.C., or on (202) 45(H)575. 

WILLIAM T. McCoRMICK, Jr., 
Executive Secretary, Energy Research 

and Development Advisory Council. 
October 5, 1973. 

[FR Doc. 73-21633 Filed 10-9-73;8:54 am] 

Mr. METCALF. Members of the Sub
~ommittee on Budgeting, Management 
and Expenditures staff learned of the 
meeting through Congressman OBEY's 
remarks in the CONGRESSIONAL RECORD, 
which of course was not available until 
October 11, the day of the meeting. They 
were well aware of my interest, and that 
of other members of the Committee on 
Government Operations, in agency ad
herence to the Federal Advisory Commit
tee Act. They were also aware of my spe
cial interest in energy research and de
velopment, a subject which the Senate 
Interior Committee had planned to dis
cuss Thursday morning in open mark-up 
of S. 1283. 

Subcommittee Staff Director Vic Rein
emer called the number of Dr. William 
McComick, executive secretary of the Ad
visory Council, which was listed in the 
meeting notice. Mr. Reinemer was told 
that Dr. McCormick was not available 
and that no seats were available at the 
meeting-which was not due to start for 
20 minutes. Thereupon Mr. Reinemer and 
Subcommittee Chief Counsel E. Winslow 
Turner promptly went to the Old Execu
tive Ofiice Building, where the meeting 
was to be held. 

They showed the ofiicers of the Execu
tive Protective Service their Senate cre
dentials. They were told they could not 
go to the meeting room because their 
name was not on the list of those to be 
admitted. They were advised to call Dr. 
McCormick's ofiice, which they again 
did, to be told that he was in the meeting 
room which had no phone-there was a 
phone in the room-and that the meet
ing which had begun at 11 : 15 had-at 
11 :25-been adjourned-it had not been 
adjourned. 

Chief Counsel Turner then called Mr. 
William Hawley, who is OMB's one-man 
staff administering the Federal Advisory 
Committee Act. Mr. Hawley immediately 
came over from the New Executive Ofiice 
Building, discussed the matter with the 
two Senate staff members and went up 
to arrange for their admittance to this 
"public" advisory committee meeting. 

While he was making those arrange
ments Sergeant Fioramanti of the Exe
cutive Protective Service questioned Mr. 
Reinemer and Mr. Turner about bother
ing Dr. McCormick's secretary with 
phone calls and-while a plainclothes
man loaded his revolver in the back
ground-emphasized that the Old Exec
utive Ofiice Building was one place in 
town where there are not any public 
meetings and that if anybody called a 
public meeting there the intention un
doubtedly was to not have the public at
tenci. 

Mr. Reinemer and Mr. Turner showed 
this official of the Executive Protective 

Agency the notice of the public meeting, 
as reprinted from the 10 October Fed
eral Register, page 27955, in the CoNGREs
SIONAL RECORD for October 10, page 3370, 
at Congressman OBEY's request. Sgt. Fi
oramanti immediately commented that 
any statement made in the CoNGRES
SIONAL RECORD "didn't mean a thing" to 
him and had no operative effect on any 
action to be taken by his agency, even 
though it contained a reprint from the 
Federal Register. 

By noon-45 minutes after they had 
arrived for the 11 : 15 meeting-and 
through the personal intercession of Mr. 
Hawley-my staff members were ad
mit ted to the meeting. Chairs were avail
able. 

Mr. President, before I proceed with 
the subject matter of the meeting, and 
the manner in which the public was ex
cluded from the last portion of the meet
ing, I ask unanimous consent to print at 
this point in the RECORD the October 11 
White House press release regarding this 
new advisory committee's duties and 
membership and the meeting agenda. 
You will note that according to the 
agenda the President was scheduled to 
address the advisory council at 10:30 in 
the White House, prior to the 11:15 
meeting in the Old Executive Ofiice 
Building. I am advised that the Presi
dent did not meet with the group. 

There being no objection, the release 
was ordered to be printed in the RECORD, 
as follows: 
ENERGY RESEARCH AND DEVELOPMENT ADVI

SORY COUNCIL, ENERGY POLICY OFFICE 
In his June 29 energy statement, the Pres

ident announced the establishment of the 
Energy Research and Development Advisory 
Council reporting to Governor John A. Love, 
Director of the Energy Polley Office. The 
Charter for the Council was filed with the 
Director of the Office of Management and 
Budget on August 7, 1973. The Council, 
which comprises eminent scientists and en
gineers representing the Nation's leading ex
perts in various areas of energy research and 
development, is intended to provide the Di
rector of the Energy Polley Office with inde
pendent advice and counsel on the overall 
direction of the Federal energy R&D effort 
and to assist the Director in reviewing na
tional energy R&D plans and programs. The 
Council, which is meeting at the White 
House for the first time today, is expected 
to meet about six to eight times a year. 

DUTIES OF THE ADVISORY COUNcn. 
The specific duties of the Advisory Coun

cil are: 
To provide advice to the Director of the 

Energy Policy Office on the overall direction 
of the Federal energy R&D effort; 

To suggest new energy R&D programs and 
technical approaches that may contribute 
to the solution of energy-related problems; 

To examine, at the discretion of its Chair
man, selected Federal energy R&D programs; 

To apprise the Director of the Energy Pol
icy Office of significant new scientific and 
engineering developments that may influence 
the conduct of our Nation's energy R&D 
programs; 

To examine, at the discretion of its Chair· 
man, specific recommendations by Fed
eral agencies regarding energy-related R&D 
programs. 

MEMBERSHIP OF THE ADVISORY COUNCn. 
Chairman 

Dr. H. Guytord Stever, Science Advisor and 
Director of the National Science Foundation. 

Members 
Dr. William 0. Baker, President, Bell Tele

phone Laboratories, Murray Hill, New Jersey. 
Dr. Manson Benedict, Professor of Nuclear 

Engineering, Massachusetts Institute of 
Technology, Cambridge, Massachusetts. 

Dr. Lewis M. Branscomb, Vice President 
and Chief Scientist, International Business 
Machines Corp., Armonk, New York. 

Dr. Paul F. Chena, Vice President, Research 
Laboratories, General Motors Corp., Warren, 
Michigan. 

Dr. Murray Gell-Mann, Professor of Phys
ics, California Institute of Technology, Pasa
dena, California. 

Dr. Edward J. Gornowski, Executive Vice 
President, Esso Research & Engineering Com
pany, Linden, New Jersey. 

Dr. Henry H. Linden, Executive Vice Pres
ident and Director, Institute of Gas Tech
nology, Chicago, Illinois. 

Dr. Gordon J. F. MacDonald, Director, En
vironmental Studies Program, Dartmouth 
College, Hanover, New Hampshire. 

Dr. Elliot W. Montroll, Einstein Professor 
of Physics, University of Rochester, Roches
ter, New York. 

Dr. Ruth Patrick, Head Curator of Limnol
ogy, Academy of Natural Sciences, Philadel
phia, Pennsylvania. 

Dr. Simon Ramo, Chairman of the Board, 
TRW Inc., Redondo Beach, California. 

Eric H. Reichl, Vice President for Research, 
Consolidation Coal Company, Library, Penn
sylvania. 

Louis H. Roddis, Vice Chairman of the 
Board, Consolidated Edison Company, New 
York, New York. 

Dr. Chauncey Starr, President, Electric 
Power Research Institute, Palo Alto, Cali
fornia. 

Dr. Alvin M. Weinberg, Director, Oak Ridge 
National Laboratory, Oak Ridge, Tennessee. 

Executive Secretary 
Dr. William T. McCormick, Jr., Staff As

sistant, Energy Polley Office. 

OCTOBER 9, 1973. 
ENERGY R. & D. ADVISORY COUNCIL-AGENDA 

FOR OCTOBER 11, 1973 MEETING 

ROOSEVELT OR CABINET ROOM-WHITE HOUSE 
9:30-9: 45-Swearing In. 
9:45-10: 15-Discussion of Council Opera

tion, Dr. Stever. 
10:15-10:30-Qpening Remarks, Governor 

Love, Mr. DiBona. 
10:30-10:45-Remarks by the President. 
10:45-11:00-Break (Go to E.O.B.). 

OLD EXECUTIVE OFFICE BUILDING-ROOM 248 

11:00-1:00-Federal Energy R. & D. Pro
gram. 

11:00-11:15-0verview, Dr. Donovan, NSF. 
11:15-11:45-Nuclear Energy R. & D. Pro

gram, Dr. Teem, AEC. 
11:45-12: 15-Fossil Energy R. & D. Pro

gram, Dr. Gouse, Interior. 
12:15-12 :40-Environmental-Energy R. & 

D. Program, Dr. Greenfield, EPA. 
12:40-1:00-Qther Energy R. & D. Pro

grams, Dr. Eggers, NSF. 
1:00-2: 00-Luncheon hosted by Governor 

Love (Conference Dining Room-W .H.). 
2:00-2:30-Status of Government Orga

nizational & other Energy-related Legisla
tion, Mr. Bingman, OMB. 

2:30-3.00-$100M FY 1974 Add-on, Dr. 
McCormick, EPO. 

3:00-3:30-Role of Industry in Energy 
R. & D., Mr. Sawhill, OMB. 

3:30-4:30-Status of $10 Billion Program, 
Dr. Ray, AEC, Dr. Smith, AEC. 

4:30-5:00-study on International Co
operation in Energy R. & D., Mr. Pollack, 
State. 

Mr. METCALF. Mr. President, Chief 
Counsel Turner returned to the Hlll 
early in the afternoon to attend another 
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of our continuing staff sessions regard
ing budget control legislation. Staff Di
rector Reinemer stayed until, despite 
his objection, the meeting was closed and 
the public excluded from discussion of 
the status of the $10 billion energy 
R. & D. program that the President an
nounced earlier this year. 

Mr. Reinemer advised Dr. Stever, the 
committee chairman-who is also the 
President's science advisor and director 
of the National Science Foundation
that the meeting was public, that it had 
been so noticed in the Federal Register, 
and that closing of the meeting would 
be a violation of the Federal Advisory 
Committee Act. Dr. Stever declined to 
reconsider his decision to close the meet
ing. So the few persons who had learned 
about the meeting and overcome the 
hurdles to entry departed, leaving high 
executive department and industry of
ficials in cozy conference regarding the 
public's business. 

Mr. President, I believe that Members 
of Congress and the public generally 
should know something of what these 
advisory committee members discussed, 
in addition to energy R. & D. before the 
meeting was closed. 

They talked about patent policy. They 
said they want to talk more about patent 
policy in further meetings, which are 
expected to be held about six to eight 
times a year. OMB's Associate Director 
John C. Sawhill, who handles energy and 
science policy for OMB said that "we 
really want to get industry's view of pat
ent policy" adding that "we can probably 
administer patent law in a flexible way." 

They discussed antitrust laws, which 
Mr. Sawhill said "we" will look at, add
ing that "we are very anxious to get ura
nium enrichment into the private sector." 

They talked with concern about Sena
tor JACKSON's S. 1283, the energy R. & D. 
bill, and the concept of TVA-type gov
ernment research corporations in which 
"you lose the advantage of the kind of 
control we want to exercise in COMBAT
type corporations-which-let industry 
in on decisionmaking." 

And they chortled when a distin
guished scientist made a presentation re
garding solar power, wind power, and 
sewage waste conversion. Such alternate 
energy sources, some of us believe, 
should be the basis of a sound Federal 
energy R. & D. program. But they are 
apparently of little interest to the fossil 
fuel and uranium interests which domi
nate the energy industry and the en
ergy-related agencies of Government, 
including this new advisory committee. 

Hydropower and the energy-saving 
potential of a national power grid were 
not even mentioned, at least during that 
part of the session which the Senate 
staff members were permitted to attend. 
OMB officials are aware of hydropower. 
For 4 years now they have stymied the 
Corps of Engineers study of additional 
generating capacity at existing main
stem dams on the Missouri River. From 
an environmental viewpoint, these non
polluting kilowatts would be an ideal 
increment. Other countries are ahead of 
us in development of hydropower. The 
French harnessed the tides off Brittany 

6 years ago. Last year this tidal plant 
added 560 million kilowatt-hours to the 
French national grid. 

Mr. President, I submit that the major 
component of the energy crisis is the 
domineering role of the fossil fuel
uranium complex, which includes finan
cial institutions behind them and the 
Government officials who implement 
their policies up front. The Energy Re
search and Development Advisory 
Council appeared in its debut to be the 
most recent manifestation of this 
malady. 

Furthermore, its decision to hold a pub
lic meeting on 1-day notice, to convene 
it in one of the most inaccessible build
ings in this city, and to exclude the 
public from a key part of its delibera
tions puts this group in a category with 
two of President Nixon's other advisory 
committees which tried to do the pub
lic's business in private. 

One was the National Industrial Pol
lution Control Council, composed of the 
heads of major polluting firms, which 
was surprised and chagrined to find 
press and public trYing to get into their 
meetings. So it moved to the new State 
Department Building, with its built-in 
security arrangements. The other was 
the National Business Council for Con
sumer Affairs, which met with the Presi
dent to, in his words, "identify and ex
amine current and potential consumer 
problems." It, too, met secretly. 

Consumer affairs, along with pollu
tion and energy R. & D. hardly involve 
national security. But they could involve 
monopoly security. I suspect that therein 
lies the real reason for the secrecy with 
which this administration attempts to 
shroud high-level discussion of those 
issues. 

The day before this Energy R. & D. 
Advisory Council met, the first court de
cision under Public Law 92-463 was 
handed down, by U.S. District Court 
Judge Aubrey E. Robinson, Jr., in the 
U.S. District Court for the District of 
Columbia. The full text of the order and 
memorandum-Civil Action No. 1864-
73-was inserted by Congressman OBEY 
in the October 16, 1973 CONGRESSIONAL 
RECORD, page 34444. The Council and its 
chairman should especially note this 
comment by Judge Robinson: 

Congress was concerned with the prolifera
tion of unknown and sometimes secret "In
terest groups" or "tools" employed to pro
mote or endorse agency policies. Congress 
established openness to public scrutiny as the 
keystone of the Advisory Commltee Act. Argu
ments that public participation and disclo
sure would inhibit debate and the frank 
expression of views were heard and rejected 
by Congress. 

Judge Robinson goes on to say that an 
exception was created, for matters truly 
confidential. The Energy R. & D. Advisory 
Council did not attempt to justfy an 
exception. Instead, its chairman simply 
closed an open meeting, in violation of 
the act. 

Mr. President, I hope to schedule over
sight hearings of the Federal Advisory 
Committee Act within the next few 
months. I look forward to reviewing with 
Chairman Stever, at those hearings, the 
progress of his committee toward con-

formance with the letter and spirit of 
the act. 

In addition, I invite others to help 
advise this new advisory committee. At 
last week's meeting Mr. Sawhill of OMB 
distributed to advisory committee mem
bers an outline of the strategic issues to 
be considered as part of the President's 
proposed $10 billion energy R. & D. pro
gram. Inasmuch as his outline may be 
useful to persons who wish to communi
cate with the advisory committee and 
its members, I ask unanimous consent 
to print it at the conclusion of my 
remarks. 

There being no objection, the outline 
was ordered to be printed in the RECORD, 
as follows: 
TOWARD A STRATEGIC APPROACH TO FEDERAL 

AND PRIVATE INVOLVEMENT IN ENERGY 

R.&D. 
THE STRATEGIC ISSUES 

The President has proposed federal com
mitment of $10 billion to energy R&D over 
next five years. Dr. Ray is developing a long 
term national strategy for energy R&D. 

Questions of institutional strategy are as 
challenging as the technological issues: 

What are the proper roles for the federal 
government and various elements of the pri
vate sector (industry, universities, other re
search groups) in energy R&D? 

What criteria should be used for federal 
sponsorship and participation in energy R&D 
efforts? 

What can be done to encourage private in
vestment in energy R&D and to accelerate 
commercial application of new energy tech
nology? 

What modes of government sponsorship 
other than direct federal funding are ap
propriate? 

How should government and private sector 
organize themselves to carry out respective 
roles, and what new cooperative institutional 
arrangements are required? 

Good answers to these questions are criti
cal: 

If poorly structured, stepped-up federal ef
fort could be counterproductive: substitute 
federal for private funds, discourage com
petitive approaches, insulate decisions from 
market forces, and slow technology transfer. 

If wisely structured, federal effort could 
have tremendous positive leverage: catalyze 
and complement private investment, faclll
tate commercialization, provide overall bal
ance and direction. 

Now is the time for a fresh, Imaginative 
look at these issues. 

Dr. Ray's Task Force & Executive Office of 
the President actively investigating them. 
but wide discussion needed and welcomed. 

GUIDELINES FOR FEDERAL INVOLVEMENT IN 
ENERGY R&D 

No hard and fast criteria exist for deter
mlni.ng federal role, but some general guide
lines can be presented for purposes of 
discussion. 

Selecting areas for involvement 
Government support and incentives for en

ergy R&D should focus on: 
Areas where benefits not capturable by 

private institutions (e.g. basic science). 
Areas where costs to public are high if re

search is not undertaken by industry (e.g. 
environmental controls, reactor safety). 

Areas where me.rket ma.y not elicit desired 
results soon enough (e.g. synthetic fuels from 
coal). 

Areas where magnitude of risks or length 
of development lea.d times inhibits support 
solely by private sector (e.g. breeder 
reactors). 

Areas where a relatively small federal in-



October 18, 1973 CONGRESSIONAL RECORD- SENATE 34629 
vestment can have high positive leverage on 
private investment (e.g. geothermal brine?). 

Areas where government itself needs the 
research in order to act responsibly as over
seer of the U.S. energy system, as an owner 
of energy resources, as a supplier and con
sumer of energy, and as manager of federal 
energy R&D (e.g. research on health effects 
of pollutants, studies of U.S. energy system). 
ALTERNATIVE INSTRUMENTS FOR FEDERAL SUP-

PORT AND COOPERATION 

General considerations 
Need to maximize fiexibllity in institu

tional and funding arrangements to reflect 
diversity in industry characteristics and 
status of the technology. 

Need to maximize opportunities for co
operative effort between industry and gov
ernment. 

Need to consider ways of "pulling" techno
logical innovation in energy system through 
adjustments in regulatory and marketplace 
incentives, rather than "pushing" all of it 
through a federally managed R&D pipeline. 

Industry and government both appear re
ceptive to considering innovative means o! 
cooperation. Opportunity should be capital
ized on. 
Examples of alternative financing arrange

ments 
Civil service or support contractor (gov-

ernment laboratories). 
Research grants. 
Traditional R&D contracts. 
Cost-sharing contracts. 
Government loans or loan guarantees. 
Procurement guarantees. 
Tax incentives. 

Examples of alternative tnclustry-govern
ment relationships 

Traditional agency-contractor model. 
Cooperative projects or support o! industry 

research associations (e.g. American Gas As
sociation, Electric Power Research Institute) . 

Mixed ownership corporations (e.g. COM
SAT). 

Federal Energy Research and Development 
Corporations (Jackson Blll--8. 1283). 

QUESTIONS FOR DISCUSSION 

Council's view of: 
Key leverage points !or stimulating private 

investment in energy R&D. 
Major pitfalls for government/industry 

cooperation. 

SENATOR PERCY ADDRESSES 
DETROIT ECONOMIC CLUB 

Mr. GRIFFIN. Mr. President, I wish to 
call attention to a speech by the Sen
ator from lliinois (Mr. PERCY) before the 
highly respected Detroit E<X>nomic Club 
on October 15. 

I ask unanimous consent that Sena
tor PERCY's speech be printed in the 
RECORD. 

There being no objection, the speech 
was ordered to be printed in the REcORD, 
as follows: 
THE AMERICAN EcoNoMY AT THE CRossROADS 

There are probably few in this room who 
would not agree that our economy is in 
trouble. We don't need opinion polls to tell 
us that in the United States today is a Wide
spread and deep-seated malaise about our 
economic future. 

Ironically, this malaise is not the result of 
economic recession. As you know, we are just 
now emerging from a period of full-blown 
economic boom. Instead, I believe, the per-
vasive dissatisfaction about the economy I 
find everywhere I go stems not just from 
increased market-basket costs, but from a 
profound loss o! confidence and trust-loss 
of confidence 1n policy planners, a new seep-

ticism about the viability of our economic 
institutions and a. lack of trust in the func
tion of our marketplace economy. 

We have seemed unable to find the proper 
mix o! fiscal and monetary policies which 
Will check inflation and yet foster high pro
ductivity growth and permit a rising stand
ard of living for all our people. 

AMERICA STANDS AT A CROSSROADS 

We must step back and freshly evaluate 
the entire range of economic policy before 
we go any further. 

One thing seems eininently clear to me; 
we must make economic decisions on the 
basis o! long-term objectives and not on the 
basis of day-to-day political pressures. , 

We, as a nation, must make some hard 
choices. Are we going to tie our domestic 
economy to a make-shift system of govern
mental controls? Or are we going to take pos
itive steps to move our economy back to
wards the principles of the free marketplace? 
Are we going to close the doors of the United 
States and hide our economy behind a shield 
of protectionism, as the Burke-Hartke bill 
proposes? Or are we going to accept the chal
lenge o! foreign competition and integrate 
our economy more fully with the greater 
world economy? 

We must decide how to shape the institu
tions and structure o! our economy. Are we 
going to toss the basic principles of a free 
economy aside and impose an ever-increasing 
patchwork of regulations and controls in our 
search for stability and continued prosperity? 
Or are we going to build on what we have, 
work with it and constantly strive to make it 
better? 

What is our situation today and what basic 
decisions must we make? I have very strong 
beliefs about the principles that should 
guide us. 

Let me first address the question of the 
underlying precepts o! our domestic economy. 
Are we going to continue to saddle our econ
omy With controls or are we going to try to 
free it? 

Over the course of the past 26 months, the 
American economy has been dragged through 
five separate phases of the Economic Stablll
zation Program. It is hard to imagine that 
we could be any worse off than we are today 
had n·o controls at all been imposed in mid-
1971. The Stabilization Program has failed 
mainly because economic policy has lacked 
consistency of purpose and direction. Day-to
day political pressures have formed the basis 
for too many alterations in the stabilization 
policy. Controls have not stabilized prices 
or wages and they have not stopped infla
tion. They have instead encouraged produc
tion cut-backs, shortages and black markets, 
and have contributed to the contUSion in 
the marketplace !or producers as well as con
sumers. Controls have too often been shaped 
by day-to-day political pressures and thus 
they have produced two unanticipated and 
undesired results. First, by short-circuiting 
the price mechanism, they have created deep 
distortions in the allocation o! goods and 
services. Second, and pe'l"haps more impor
tantly, they have created a crisis o! public 
confidence in economic policy planners. 

Perhaps the failure o! controls w111 ulti
mately prove instructive. It may have served 
to dramatically remind Americans of some 
of the virtues of a free market system. 

Take, for example, some of my colleagues 
in the United States Senate. Just a little more 
than four months ago, a group o! 33 Demo
cratic Senators voted in caucus to support 
"a 90 day freeze on everything." When the 
Administration's controls on food prices were 
announced on June 13, many assailed the 
measures as "to Uttle, too late!•• 

It took less than two months for the Sen· 
ators• eyes to be opened. The freeze on beef 
prices created shortages, plant shut-downs 
and black markets. Suddenly, everyone saw 
the virtues of the free marketplace econ· 

omy-including those 33 U.S. Senators--and 
on August 2, the Senate voted 85 to 5 to end 
the freeze on beef prices altogether. 

It is now much clearer than ever before
that we must scrap controls as soon as pos
sible. There is no other acceptable policy. 
We simply do not know how to manage a. 
controlled economy in peacetime and fur
thermore, the American public does not want, 
a controlled economy. 

Let me add here that I am pleased that. 
business and labor now overwhelmingly agree 
on the need to remove controls. It's high time 
you did. I have always opposed controls, but. 
until very recently, you in businesa and labol' 
have made it more, not less dlfilcult for thas& 
of us in public life to stand against increas
ing regulation. 

The Cost of Living Council should now 
accelerate its efforts to lift controls selec
tively as soon as conditions warrant. I think 
the American consumer has learned the les
son of the failure of the Stabilization Pro
gram. 

It's been the greatest adult education 
course in economics the nation has ever had. 

But the education of the American public 
must continue. The cold truth o! the mat
ter is that long before the Administration 
began its Stabilization Program, the economy 
was encumbered wit h controls of all kinds. 
Some of them, of course, are necessary, some 
are superfluous, but many others are ac
tually harmful. 

Over the years, the federal governmen t and 
the states have enacted a variety of special 
interest legislation, much of it at the re
quest of elements of the business community 
itself, which has produced serious ineffi
ciencies in important sectors o! the economy. 

Examples of this range from Interstate 
Commerce Commission regulations which 
have actually contributed toward the bank
rupt cy of many American railroads, to the 
state fair trade laws which have produced 
inflationary rigidities in the retail sector 
by interfering with manufacturers' ability to 
ever offer volume discounts. 

But perhaps the most notorious example 
is in the agricultural sector. In 1972, With 
food prices skyrocketing due to severe sup
ply shortages, the United States government 
was subsidizing farmers to hold out o! pro
duction 60 mlllion acres o! tillable !arm 
land-that is, almost 20 percent of all the ' 
tillable farm land in the entire country. 

To compound this error, the Department 
o! Agriculture, ignoring available economic 
intell1gence data, negotiated a grain deal 
with the Soviet Union that made the tough 
Yankee trader look like a starry-eyed school
boy. In 1973, With prices continuing to rise, 
t he Administration finally initiated a pro- . 
duction expansion policy and the senseless 
subsidies have been discontinued. Unfortu
nately, the fruits o! this change wm not be 
seen until next year. 

Our abiding goal must be to get away, not 
only from the cumbersome controls of the 
Stabilization Program, but also !rom the 
built-in controls which in the long run fall 
to serve the best interests of the economy. 

The challenge facing American policy- · 
makers is not merely how to get away !rom 
controls, but how to break out o! the trend 
toward increasing government regulation of 
all kinds. I believe that 1! we continue to 
travel our present road, we will soon find 
ourselves at a dead end with an economy 
increasingly and irretrievably controlled by 
the government. Now is the time to change, 
course before it is too late. 

America stands at a crossroads in interna
tional economic policy as well. We are going 
to have to decide Just what our economic 
relationship is going to be to the rest of the 
world. Do we throw ourselves enthusiastically . 
into the competition of world markets? Or 
do we move to "protect" the U.s. economy 
from the fluctuations of international trade : 
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:and money m:arkets and adopt protectionist 
proposals, such as the Burke-Hartke bill, 
which seek to disengage our economy from 
those of other nations? 

If there is anything we should have learned 
from our current food and fuel difficulties, it 
1s that the economy of the world, like the 
economy of the United States, is not static 
and cannot be forced to fit any one pattern 
indefinitely. Protectionist measures which set 
fixed quotas for imports and sharply restri~t 
freedom of U.S. investment abroad run dl
rectly counter to the marketplace economy 
.system, and I categorically reject them. 

Protectionism reduces U.S. indu.strial com
petitiveness and eliminates incentives for 
.cost-cutting and more efficient management 
and manufacturing practices. 

Protectionist legislation would lead to mas
sive foreign retaliation striking hardest at 
U.S. export industries, indu.stries which tra
ditionally tend to involve higher pay and 
more advanced technology. And it woul~ 
undermine the position of U.S. corporations 

.overseas subsidiaries and foreign investments, 
which last year added $10 blllion to the plu.s 
side of the U.S. balance of payments ledger. 

we must begin to move away from con
trols on international movements of capital 
and commodities. Fortunately, the Adminis
tration is already advocating that the interest 
.equalization tax and the mandatory controls 
on direct investment should be scrapped. 

While reaping the benefits of our own 
-private foreign investment, we should not 
try to block foreign corporations that wish 
to invest in American industries and proper
ties. This is a new experience for us, but I for 
one think it is a healthy experience. Inter
national investment promotes international 
interdependence. And an integrated world 
economy will prove to be an investment in 
world peace. 

In discussing all the fundamental eco-
nomic decisions which today confront us, we 
must all bear in mind the astonishing extent 
to which the physical well-being of the na
tion's economy depends upon the psycho
logical state of the nation. 

Today, we in the United States seem seri-
ou.sly disturbed. We're disturbed by Water
gate and the dark cloud hanging over the 
Presidency; we're deeply disturbed by the 
resignation of the Vice-President; we're dis
'turbed by the handing-down of indictments 
against former Cabinet officers and high 
White Hou.se aides; we're disturbed by our 
tnability to deal with our pressing social 
needs· and we are disturbed by our in
abllity to stabilize our economy and halt 
rampant lnfiation. Opinion polls show that 
'public faith in all our institutions has di~ped 
to the lowest levels in years. The Amencan 
people don't tru.st the Congress, the Presi
dent, business, labor unions, policemen, the 
press; they don't seem to trust anyone. 

once again, we as a nation have to make 
a choice. Do we abandon our political, eco
nomic and social institutions? Or do we ac
cept our present situation as a. challenge to 
.work with the institutions that have been 
developed so painstakingly and make them 
better? 

There is no doubt in my mind that we-
as men and women of intelligence, ideals and 
determination and resources-can renew and 
strengthen our institutions. To do so, we 
must regenerate the spirit of trust. Trust be
·tween bu.siness and l.'l.bor. Trust between 
business and the consumer. Trust between 
the people and their government. 

Anyone who has evet' been in business 
knows how crucial the attitude of its em
ployees is to any business enterprise, large or 
:Small. If industry and labor are willing to 
work together-through job redesign, profit
sharing and worker stock-ownership pro.: 
grams,. and incentive pay plans-not only 
will the labor force be better served, produc
-tivity can be raised as well. And just a. slight 
,annual increase in productivity growth rate 

would yield great increases in America's gross 
national product, relieving pressure on the 
economy and lessening the need for govern
ment-imposed wage and price controls. Co
operation and trust between business and 
labor can make U.S. productivity growth com
petitive once again. I wish that we could 
recreate today the thousands of productivity 
councils involving m1llions of labor and 
management personnel that worked so well 
together during World War II. 

Business must also win back the trust of 
the consumer. Business must do more than 
advertise; it must act. It must take the ini
tiative and use its resources to help clean up 
air and water pollution, to sponsor job-train
ing and rehabllitation programs, to support 
day-care centers and other worthy projects 
within the community. 

Government, as much as business, must 
recognize that to be respected you must be 
respectable. If the people of the United 
States no longer trust the in.stitution.s of 
their government, what value do the institu
tions have? The Vietnam War and Water
gate have infected our country with doubt 
and disbelief, two dangerous and highly con
tagious diseases. We have seen the damage 
they have done. 

Let me confess, however, that I am an in
curable optimist. In Washington and around 
the country, I can see changes-changes for 
the better-happening every day: 

A Senate Government Operations subcom
mittee recently reported out a Congres
sional Budget Reform blll, of which I am the 
principal Republican cosponsor, that will go 
a. long way toward ending the annual budget 
and appropriations logjam which hamstrings 
government fiscal policy. 

The archaic seniority system is giving way 
gradually in the Senate, and we have just 
passed overwhelmingly the most sweeping 
election campaign reform bill in Congres
sional history. 

Business is increasingly active in urban 
problems, civic and community projects and 
public affairs. 

Many companies are studying ways of mak
ing work on the production line more mean
ingful and satisfying for the worker, and 
others are putting profit-sharing programs 
and incentive pay plans into effect. 

American labor is successfully getting away 
from counterproductive strikes. Since 1971, 
the number of m:an-days lost because of 
strikes has dropped nearly 40 percent, to 
labor's benefit and the benefit of the nation. 

If, as we approach the 200th anniversary of 
our independence, we can encourage this 
spirit of interdependence and trust, we will 
have gone a long way toward overcoming the 
problems tha-t today beset our economy and 
our society. 

But the economy will not stabilize itself on 
its own. 

The American economy is indeed at the 
crossroads. We must decide if we will bow to 
the pressures of devaluation and inflation and 
mutely accept a lower standard of living or if 
we are going to work to bolster our national 
productivity growth rates. 

I believe that the second of these is the 
harder choice, but by far the better choice, 
and the choice now being made by both labor 
and management throughout the nation. 

We can increase our national productivity 
growth rate-through increased capital in
vestment, through continued research and 
development and experimentation. 

Individually and corporately, we must 
eliminate the wastefulness that has unhap
pily become a. trademark of American society. 
We must con.serve our God-given resources 
wisely. 

The lessons of the past two years make it 
clear that the problems of acute instabllity 
and lack of confidence wlll be worsened by 
too-frequent resort to regulatory and con
trol mechanisms. To stabilize the economy, 
the government mu.st follow a stated, ra-

tional policy which will carry u.s away from 
controls ju.st as quickly as condition.s allow. 

As foreign economies expand and foreign 
consumers grow more afHuent, this demand 
will grow even greater, to our benefit. We 
mu.st do everything we can to encourage ex
panded farm production to meet the oppor
tunity of foreign demand and to bring down 
high domestic prices. The name of the game 
for stabilizing prices in any field is to either 
stimulate more supply or dampen down ex
cessive demand. 

We mu.st retain the improved amortiza
tion and depreciation rates and the invest
ment tax credit as a. permanent part of our 
tax structure. We must encourage increased 
indu.strial efficiency and modernization and 
we should consider increasing the invest
ment tax credit rate to improve the United 
States' competitive position in world mar
kets. 

You in bu.siness can make the most basic 
contributions to our prosperity: 

You can improve the quality and value of 
your products to make them more attrac
tive in domestic and world markets. 

You can increase your own research and 
development efforts in order to retain, if 
not regain, technical superiority for U.S. 
producers. (Research and development and 
creative ingenuity produced the Instama.tic 
and the Polaroid, revolutionizing and re
vitalizing the American camera industry.) 

You mu.st not be afraid of competition. 
(Kodak, Polaroid, and Bell & Howell all have 
achieved dramatic gains in sales and mar
kets in the face of sharp tariff reductions 
on foreign photographic equipment.) 

You can create new world markets for 
your goods and expand your exports by tak
ing advantage of the devalued dollar. It is 
a national scandal that only 4 percent of 
U.S. companies export at all. Aggressive 
search for markets and export expansion is 
a. mu.st. American farmers in recent years 
have increased their prosperity through ex
panding their exports. American indu.stry 
can learn from the farmers' example. 

Finally, we mu.st all work together to re
store stable economic conditions and to fos
ter confidence that makes non-inflationary 
behavior and smooth expansion of produc
tion possible once again. 

This means businessmen who have con
fidence in the future of free markets. 

It mea.n.s workers and consumers who be
lieve that price increases will not erode wage 
increases. 

It means farmers who do not fear the risk 
of ruinous market instability. 

It means assuring all Americans that the 
federal government will systematize and ra
tionalize its outmoded budgetary procedures 
and live within its mea.n.s. 

And above all, it mea.n.s assuring all par
ticipants in our economy that the govern
ment won't tinker with economic controls 
with every shift of the political wind. 

Out of such assurances, solidly-based con
fidence will spring, and with it, a new pros
perity based on stable economic growth. 

HEARING OF THE AFRICAN AFFAIRS 
AND SOUTH ASIAN AFFAIRS SUB
COMMITTEES SHOW NEED FOR 
UNITED STATES AND WORLD 
FOOD EMERGENCY RESERVES 

Mr. HUMPHREY. Mr. President. on 
October 5, Senator McGovERN and I held 
a joint hearing of the South Asian Af-
fairs and African Affairs Subcommittees 
of the Foreign Relations Committee on 
the impact the world food shortage 
has had on the critical emergency food 
needs of these areas. 

The witnesses at this hearing were 
Maurice J. Williams, Acting Adminis-



October 18, 1973 CONGRESSIONAL RECORD- SENATE 34631 
trator of the Agency for International 
Development; Julius L. Katz, Deputy As
sistant Secretary of State for Interna
tional Resources and Food Policy; Dr. 
Jean Mayer, professor of nutrition and 
master of Dudley House, Harvard Uni
versity; Richard E. Bell, Deputy Assist
ant Secretary for International A.tiairs 
and Commodity Programs, Department 
of Agriculture; Lester Brown; Senior 
Fellow, Overseas Development Council; 
and Roy L. Prosterman, University of 
Washington School of Law. 

Mr. President, the world food shortage 
that has sent prices skyrocketing on the 
American market has had a far more 
serious effect on the poor countries of 
the world and a disastrous effect on those 
threatened by famine. 

As Senators know, I introduced the 
amendment to "the Foreign Assistance 
Act, which the Senate adopted, calling 
on the President to initiate a commission 
study of the world food problem and pos
sible ways of dealing with it. This 
amendment also stated that the United 
States should cooperate in the estab
lishment of an international system of 
strategic food reserves which would pro
vide for an equitable distribution of the 
direct and indirect costs between pro
ducer and consumer nations. It called 
on our special representative for trade 
negotiations to explore through the 
GATT means of assuring equitable ac
cess by all nations to basic resources 
such as mineral and agricultural sup
plies. Finally, it provided the Secretary 
of Agriculture the flexibility to respond 
to emergency food needs through the 
Public Law 480 program and called on 
him to include in his estimates of ex
pected food demands needs for humani
tarian food assistance. 

I have also joined with Senators 
JAVITS, DOLE, and MCGEE in sponsoring 
Senate Concurrent Resolution 50, call
ing for a world food conference to be 
held in 1974 under the auspices of the 
United Nations. This conference would 
discuss ways of increasing world food 
production and improving distribution, 
world food reserves, and world relief ef
forts in case of natural disaster. 

I have also proposed, in S. 2005, the 
establishment of a U.S. food reserve. I 
believe it is crucial that these three 
pieces of legislation be passed. They are 
important first steps in a worldwide 
effort to solve the food shortage problems 
raised during these hearings. 

As Mr. Brown pointed out, the large 
segment of mankind that spends 80 per
cent of its income on food cannot pos
sibly offset a doubling in the price of its 
principal food staples. The Foreign Min
ister of South Vietnam recently told me 
that the world price of rice is so high 
that the people of his country cannot af
ford to eat the food they produce. Al
though they are predominantly agricul
tural, many of the poor countries have 
to import food. This past year they have 
had to spend money badly needed for 
economic development and government 
services on the food necessary to keep 
their people alive. Under such conditions, 
these countries cannot afford to maintain 
stocks to cushion them against disaster. 

In those countries where disaster 

struck this past year-in west Africa 
where six nations saw their crops and 
livestock destroyed by drought, in Paki
stan where floods destroyed the wheat in 
storage and the rice in the fields, in India 
and Bangladesh where subnormal rain
fall brought inadequate harvests-we 
have seen what world food short
ages can mean for those threatened by 
famine. High prices made it impossible 
for these countries to build reserves in 
advance to feed their people when the 
crises began. Emergency shipments of 
food were tied up in ports. And donor 
countries like the United States had to 
ration their small supplies of food avail
able for relief. Public Law 480 title n has 
dropped from $524 million in 1972 to a 
preliminary figure of $3(}6 million for 
1973-and each dollar buys much less 
grain .. 

During the hearings, we often heard 
the expression ''enough to squeak 
through." The United States was unable 
to meet its full commitment of emer
gency food shipments to Bangladesh be
cause it was decided that the people 
there could "sqeak through" while the 
people of west Africa could not. In both 
west Africa and south Asia, this meant 
that countries were provided with barely 
enough to avert widespread famine. Peo
ple still died of starvation or diseases 
they were too weak to resist. Even more 
children and infants died than is normal 
in these areas; and the old died earlier 
than they normally would have. Those 
who have survived are weak, vulnerable 
to disease, and unable to put forth the 
effort required to make next year's har
vests better. At a time of worldwide food 
shortage, the donor nations were able 
to provide just enough relief assistance 
to keep most of the people threatened by 
starvation alive--and no more. 

Mr. Prosterman described what world 
food shortages on top of natural disas
ter meant for many west Africans and 
south Asians this past year: 

When a. fa.mily that exists almost entirely 
on a. diet of grain, and on less, often far less, 
than 2000 calories a. day per adult person, 
misses out each day on a. loaf of bread, or 
on a. bowl of rice for each, they die. When 
a. family that gets its food from the soil sees 
its crops swept away by floods or withered by 
drought--and there are millions of such to
day-they die. When a. family that gets its 
food from its cattle sees those cattle starve
and there are millions of these people in 
the Sahel-they starve too. When a. family 
living in the fetid disease-ridden city slums, 
that gets its food from the market or the 
government warehouses, sees scarcity drive 
that food up to twice or three times its for
mer price or off the floor of the government 
warehouse, then that family dies. They 
cannot go to a. bank to borrow money to re
place their crop, or their cattle, or to pay 
the doubled price of food. They cannot go 
to friends or relatives, because this is not an 
individual tragedy, but one that affects their 
friends and re~atives too. They cannot get a. 
better-paying job, or spend less on housing 
or clothing. They have nowhere to turn. 

Mr. President, in both south Asia and 
west Africa, the need for emergency 
food relief is still critical. In south Asia, 
the harvests are expected to be good this 
year; but they will not be in until Dec
ember. In west Africa, the rains did not 
come again this year. The harvest will 
again be far below normal; and it is ex-

pected that emergency food needs will be 
the same or greater this next year than 
they were last. 

The people in these areas will be al
most totally dependent for their lives on 
the willingness of the afHuent nations to 
provide food. Mr. Prosterman has esti
mated that in nine countries hit by 
drought and flood this year the emer
gency food needs in the next 12 months 
will be anywhere from 4.5 million tons to 
7. 7 million tons. 

At the same time, the capacity of the 
U~ted States and other affluent coun
tnes to meet these needs has been seri
ously diminished by the world food 
sh~rtage. Mr. Brown pointed out that 
this year Public Law 480 shipments of 
wheat will be less than one-third those 
of ~ years ago; shipments of rice, feed 
grams, and vegetables less than half· and 
milk shipments have stopped compl~tely. 
Mr. ~rosterman stated that title n of 
Pubbc Law 480 will probably be down to 
$120. million in the next year. 

With the threat of famine still very 
real in south Asia and west Africa, it is 
c!ucial t~at humanitarian considera
tions be given higher priority in deciding 
~ow much grain will be available for Pub
lic Law 480 title n purchases. We cannot 
assume that there will be enough grain 
left over after export sales to meet 
emergency needs in the next year. The 
~endment to the foreign aid bill which 
I mtroducect with Senators JAvzrs and 
DoLE gives the Secretary of Agriculture 
t~e au~hority to put humanitarian con
~1derat10ns above export requirements 
if necessary. 

It is essential that we do our part in 
averting famine in the next year and 
tha~ ~e ~ncourage other afHuent nations 
to JOm m a coordinated international 
effort to relieve those threatened with 
starvation. As Willy Brandt has said: 

Morally it makes no d1trerence whether 
a. man is killed 1n war or is condemned to 
starve to death by the indifference of others. 

Mr. President, the current world food 
shortage and our inability to fully meet 
the . needs of countries threatened by 
famme are not temporary phenomena. 
World demands for food are growing 
much faster than supplies. 

L~ster Brown pointed out that while 
durmg the 1960's increasing world de
mand for food was due primarily to 
population growth in the less developed 
countries, during the 1970's demand has 
grown because of rising affluence in the 
developed countries as well. He stated 
that in the United States and Canada 
per capita grain consumption is ap
proaching 1 ton per year, and that con
~umpti<?n levels in the northern tier of 
mdustnal countries-from Europe to 
Japan-approximate those of the United 
States in the 1940's. In all the affluent 
countries, grain is consumed primarily 
indirectly in the form of animal protein. 
In none of them has demand for grain 
leveled off. 

At the same time, demand continues 
to grow with population increases in the 
developing countries. Mr. Brown stated 
that with the present world population 
expanding at nearly 2 percent per year, 
food production will have to double in a 
little more than a generation merely to 
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maintain current per capita consump
tion levels. For millions in the less de
veloped countries, current levels mean 
malnutrition and extreme vulnerability 
to disease. 

This increasing world demand has 
brought about the depletion of world 
food reserves. North America has been 
the major producer of surplus food and 
the major holder of world reserves. The 
United States is the world's major ex
porter of wheat, feed grains, rice, and 
soybeans. Today, the United States and 
Canada together control a larger share 
of the world's exportable surplus of 
grains than the Middle East does of oil. 

North American idle cropland and 
grain reserves have been the world's 
buffer against threats of famine. With re
serves at their lowest point in 20 years, 
and with the U.S. Government having 
released all our idle cropland, these two 
important reserves can no longer be 
counted on to feed the world in times of 
shortage. 

It is now time to start serious negoti-
ations to establish a system of world food 
reserves. Such a system, which I have 
long advocated, would assure that re
sponsibility for maintaining adequate re
serves is shared among the nations. All 
nations-net importers as well as ex
porters, less developed as well as de
veloped-would be required to contrib
ute to global reserves. These reserves 
would be built up in times of abundance 
out of production surplus and drawn 
down in times of acute scarcity. This 
would not only assure the continued 
capacity of the world to feed those 
threatened by starvation, but would also 
provide a measure of price stability on 
the world food market that would be in 
the interest of producers and consumers 
of all nations. 

A second important feature of the 
world food reserve system that has been 
proposed by the FAO is that it requires 
accurate reporting by all countries of 
their stocks and their predicted needs. 
As we have learned from the disastrous 
Russian wheat deal and from the crisis 
in the Sahel-which could have been 
avoided if shortages had been foreseen
such a system of coordinated informa
tion en global food supplies and needs is 
badly needed. 

Finally, many witnesses stated that 
ln the long run the growing world de
mand for food will not be met unless 
production 1n the less developed coun
tries is greatly increased. 

These countries represent the world's 
greatest unexploited potential for food 
production. Production per acre can be 
increased at much less cost than in the 
developed countries. Mr. Brown pointed 
out that today rice yields per acre in 
India and Nigeria still average only one
third those of Japan. Corn yields per acre 
in TilaUand and Brazil are less than one
third those of the United States. 

We can contribute much to increasing 
agricultural production in these coun
tries. In many cases, production is low 
because farmers are not linked by roads 
to their markets, have inadequate water 
supply, cannot obtain fertilizer, seeds or 
tools, or have no way of getting credit. 
The United States can contribute some 

of the capital necessary to overcome 
these problems. 

But perhaps more important, we can 
contribute much of the scientific re
search and technical expertise that will 
be needed in increasing agricultural pro
duction in these countries. Witnesses 
pointed to the success of high yielding 
varieties of wheat and rice-developed 
on U.S. private and public initiative. 
New forms of labor-intensive agricul
tural technology will have to be developed 
that wm capitalize on the vast unex
ploited human potential of these coun
tries-and keep the capital and energy 
costs of agricultural production as low 
as possible. U.S. experience in semiarid 
agriculture, in livestock management, 
and in developing improved agricultural 
inputs should be applied to increasing 
the .production of the less developed 
countries. · 

Mr. President, I believe that the 
world food shortage problem is indeed 
critical. In the next year inadequate re
serves will endanger our ability to avert 
famine in West Africa and South Asia. 
In the coming years, increased world de
mand for food will mean continually 
rising prices for the rich and a growing 
threat of starvation for the poor. 

But the situation is not hopeless. The 
world has the capacity to build reserves 
adequate to prevent famine. We have the 
technology and research skills necessary 
to increase world food production to the 
point where we can not only keep peo
ple from starving, but also guarantee 
them adequate nourishment to live full 
and productive lives. What is needed now 
is a universal recognition that, as Mr. 
Williams said, "all of us in the world live 
out of the same food basket"-and a 
worldwide commitment to making this 
basket as full as possible. 

REDUCTION OF MILITARY 
STRENGTH 

Mr. DOMENICI. Mr. President, Ire
cently testified before the Senate Sub
committee on Defense Appropriations 
out of a deep concern that we may risk 
a reduction of our military strength be
cause an "air" of detente is said to exist 
between the United States and our prin
cipal potential adversaries, particularly 
the Soviet Union. It is this detente, this 
lessening of tension or hostility, between 
the Soviet Union and our Nation that I 
am again questioning the reality of to
day. I would like to reiterate my belief 
that, even though an atmosphere of 
detente exists, world hostility and ten
sion have not been eliminated. 

We cannot assume that two nations, 
so opposite in their ideological beliefs, 
have joined together in a mutually 
shared, mutually defined policy of 
detente. An article in the Washington 
Post, of October 18, 1973, by Mr. Robert 
Kaiser aptly substantiates what appears 
to be the Soviet's position and intention 
on detente which I believe to be a cor
rect summary of that issue. 

I, therefore, request unanimous con
sent that Mr. Kaiser's article be printed 
in the RECORD. 

There being no objection, the article 

was ordered to be printed in the RECORD~ 
as follows: 
SOVIETS ON "DETENTE"-MIDEAST ACTIONS 

DEMONSTRATE KREMLIN'S NARROW DEFINI-
TION 

(By Robert G. Kaiser) 
Moscow, Oct. 17.-While Americans may 

worry that Soviet support for the Arabs 
jeopardizes detente-by which many Ameri
cans mean something broader and more sub
stantial than the dictionary definition of a 
mere relaxation of tensions--the Soviets have 
a. different view. 

The best demonstration of this may be 
the Soviet interpretation of the "Basic Prin
ciples of Relations" between the Soviet 
Union and the United States signed by Presi
dent Nixon and Leonid I. Breznev in May 
1972. That document says, "The U.S.A. and 
the U.S.S.R. have a special responsibility 
. . . to do everything in their power so that 
conflicts or situations will not arise which 
would serve to increase "international ten
sions. Accordingly, they will seek to promote 
conditions in which all countries will live in 
peace and security . . ." 

That fine language had no apparent effect 
on the Soviet Union when, a few days be
fore the Mid-East war began, Moscow ob
viously learned of the Arabs plans and began 
evacuating Soviet citizens from the region
apparently without trying to stop the war 
and without informing the United States. Nor 
did any agreement with Washington deter 
Brezhnev from encouraging Algeria to enter 
the war against Israel. 

Some Americans may see this as a case of 
duplicity. More likely, it is the first clear 
demonstration of the real Soviet definition 
of detente. That definition may be rather 
narrower than many in the West would like. 

The central element of the Soviet defini
tion Is Moscow's conviction that a mortal 
struggle between East and West is inevitable. 
Even if it can be conducted without direct 
military confrontation and without a Cold 
War atmosphere. This message has been re
peated again and again since detente began 
in earnest 18 months ago, but the Middle
East war has given it substance. 

The principal consequence of this convic
tion is that Moscow's new partners in detente 
are still treated as opponents in virtually 
every situation. 

An American businessman whose company 
has been a loyal and productive trading part
ner of the Soviet Union for many years re
counted his frustrations recently. "They al
ways treat me as an enemy," he said, "even 
when I'm trying to help them." 

British students arriving in Leningrad on 
an official cultural exchange are held up tn 
customs for hours while Soviet officials comb 
their belongings seizing dozens of books in 
the process. A Moscow musician who used to 
visit a West European journalist in his Mos
cow flat is warned to stop consorting with 
the "ideological enemy." 

A Westerner living here could collect doz
ens of such examples during the past year 
and a hal! of Soviet-American detente. 

This is not to say that detente is mean
ingless. If much is unchanged, much is also 
new. The Soviet government has stopped 
jamming most foreign radio broadcasts in 
Russian, a decision which can be expected 
to have palpable consequences in this society. 

The Soviet Union has begun to open some 
o! the secrets o! its space program to Amer-
ican scientists in the first stages of their 
work on a joint space flight-an example of 
the real benefits of exchanges and coopera
tion with the Soviets in specialized fields. 

The atmosphere here has changed, too. 
Americans are treated in a more friendly 
manner. Official propaganda is optimistic 
about the prospects for peace, and the Soviet 
public is no longer warned of the impending 
danger of world war. 
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The Soviet Union has abandoned the policy 
·of seeking economic self-sufficiency, and is 
-trying to join the world economic system
in an extremely limited and careful fashion. 
'The government is inviting dependency on 
foreign products and processes, a radical 
·Change in 'Soviet attitudes. 

But when a war broke out in the Middle 
East, the men who rule this country . re
verted to their pre-detente posture, appar
•ently pursuing the "unilateral advantage" 
at the expense of the United States which 
the "Basic Principles of Relations" solemnly 
foreswear. 

One reason for this surely is the Soviet 
oelief that the Americans are no more sin
·Cere than they are about abandoning their 
adversary relationship. The last U.S. defense 
budget, with new money for a super-subma
-rine and new long-range bombers, was seen 
llere as proof of that. So was the decision to 
continu e financing Radio Free Europe and 
Radio Liberty. 

In the West, these moves may appear to 
be prudent reactions to the Soviet mllitary 
buildup and the Soviet "ideological strug
gle," but it is certain that inside the Krem-
1ln there is a different perspective on the 
question about the chicken and the egg. 

Soviet ideology has contributed to the 
present Middle East policy, trapping the 
'Soviet leaders in support of an ideologically 
"just" war. (It is defined as just because the 
Arabs are fighting to liberate their own ter
-ritory; how it happened that the Arabs came 
to lose t heir territory is another chick-egg 
dilemma on which the Soviet Union and the 
United States have different opinions.) 

But the essential fact is that the Soviet 
Union still mistrusts the West and tends to 
expect the worst from it. Moscow wants to 
<deal with the West in areas where it is con
vinced the West shares Soviet interests. This 
means trade, selective arms control and the 
-relaxation of international tensions-and 
not much more. 

The struggle against imperialism, the ide
·ological struggle, the struggle of progressive 
~orces against international reaction-such 
Soviet slogans stlll have meaning in Moscow. 
Recent events in the Middle East seem to 
confirm that the Soviet Union is stlll un
·wmlng to abandon these struggles and move 
lleyond the present stage of armed, suspi
cious detente. 

MARGARET CHASE SMITH DAY IN 
MAINE 

Mr. HATHAWAY. Mr. President, on 
Tuesday, October 16, 1973, the people of 
the State of Maine paid special tribute 
to the first woman to be elected to both 
the U.S. House of Representatives and 
the Senate, Margaret Chase Smith. By 
official proclamation of Gov. Kenneth M. 
Curtis, this past Tuesday was designated 
Margaret Chase Smith Day in Maine. It 
was also a day on which this distin
guished lady received the Julia M. Emery 
Award, given annually by the National 
Order of Women Legislators to an out
standing American woman. 

Senator EDMUND MUSKIE and I wish to 
add our tribute to this lady from Maine 
whose years of service have meant so 
much to our State and to the Nation as 
a whole, and who is continuing to inspire 
the youth of America as a distinguished 
university lecturer. 

Mr. President, I ask unanimous con
sent that the text of Governor Curtis' 
proclamation be printed in the RECORD. 

There being no objection, the proc
lamation was ordered to be printed in 
the RECORD, M follows; 

PROCLAMATION 
Whereas Senator Margaret Chase Smith, 

the first woman to be elected to both the 
United States House of Representatives and 
the Senate, holds the all-time consecutive 
voting record; and 

Whereas Senator Smith served for many 
years as Chairman of the Naval Affairs Sub
committee of the Armed Services Committee 
of the United States Senate; and 

Whereas in 1948 she led the successful 
campaign to grant women regular status in 
the Armed Services and was the first woman 
to launch a Presidential campaign; and 

Whereas Senator Smith is the author of 
two documents of American history-Dec
laration of COnscience and Valiant Women: 
and 

Whereas, as a nationally syndicated col
umnist, Senator Smith has been honored by 
the news media as "one of the three most re
spected women in the world, 1971," "one of 
the four top public servants in America, 
1972," "woman of the year, 1964," and "one 
of the four most admired women, 1964"; 
and 

Whereas on October 16 Senator Smith will 
receive the Julia Emery Award from the Or
ganization of Women Legislators; 

Now, therefore, I, Kenneth M. Curtis, Gov
ernor of the State of Maine, do hereby pro
claim October 16, 1973, as Senator Margaret 
Chase Smith Day in the State of Maine and 
urge all citizens to pay tribute to this out
standing Maine native. 

THE MIDDLE EAST CRISIS 
Mr. HATFIELD. Mr. President, while 

the United States has heretofor~ exer
cised great and commendable restraint 
in our arms shipments to the Israeli Gov
ernment, the continuing flow of Soviet 
weaponry to the Arabs appears to have 
catalyzed an escalated arms race between 
Washington and Moscow that can only 
fuel the war and prolong the killing. In
deed, one of the most tragic aspects of 
the war now engulfing the Middle East is 
the singular lack of restraint evidenced 
by the Soviet Union in both exhorting 
Arab States to join in the fighting initi
ated by Egypt and Syria, and in resupply
ing them with arms for further destruc
tion and conflict. 

If our detente is to be meaningful in 
fact as well as in spirit, the Soviets ought 
to have joined with us in searching for 
ways to bring a halt to the bloodshed. 
Instead, all a vail able evidence is that 
they are furnishing the tools for a costly 
and bloody war of attrition in that trou
bled region. 

A detente with the Soviets will not 
work if it extends no further than pro
moting a distorted conception of the So
viet national interest. Detente must be 
mutual. Restraint in arms supply to the 
combatants must be mutual. I cannot 
believe that the Soviets do not accept 
this principle in theory. But they have 
clearly violated their responsibility to 
follow it in practice. 

While it must be recognized that our 
arms shipments to Israel came in re
sponse to the actions taken by the So
viets, it must further be recognized that 
an arms race offers no hope whatsoever 
for a true and lasting peace in the Near 
East. In fact, there exists a very real 
danger that the longer the war there 
persists, the greater the chance wm be 
tor it to widen. Short of placing Israel's 
survival in danger, we must continue to 

explore every means possible to bring an 
end to this conflict. If an American-So
viet detente is to be functional and of 
value, Moscow must join in that explora
tion at once. 

FEDERAL TRADE COMMISSION 
AND OIL 

Mr. ALLEN. Mr. President, emotion
alism often leads to spur-of-the-moment 
decisions which can lead to results which 
prove to be contrary to those which were 
desired. 

Two Federal agencies are facing this 
possibility as they consider the most 
effective routes to follow in easing and 
solving the energy crisis. In this instance 
the Federal Trade Commission and the 
Department of the Treasury are at odds 
in how best to deal with problems re
lating to the Nation's oil industry. 

In its issue of Monday, September 17, 
1973, the Birmingham News published an 
editorial entitled "FTC and Oil: Road 
Blocks?" which deals with possible pit
falls in the path of legal attempts to 
break up vertically integrated oil cor
porations. The editor wisely points out 
that this is not the time to play games 
with an industry which is already hard
put to keep the Nation's oil supplies 
flowing. 

I ask unanimuos consent that the arti
cle be printed in the REcoRD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

FTC AND OIL: RoAD BLOCKS? 
In an historic development in the antitrust 

action by the Federal Trade Commission 
against the major oil companies, the Treas
ury Department has joined in a counter
attack. 

The premise behind the FTC's legal attack 
on the eight largest oil companies is that the 
industry lacks competition and has limited 
competition because of what is called "verti
cal Integration." That term refers to the 
consolidation of crude exploration, produc
tion and transportatin plus refining and mar
keting operations in one company. 

The FTC wants to break up the different 
operations of the major oil companies. 

The Treasury report, countering FTC 
premises, said, however, "Misinterpretations 
have caused the FTC incorrectly to conclude 
that the present shortage is a result of sin
ister, anti-competitive actions on the part of 
the major oil companies . . . The shortage 
has been caused by a variety of factors, most
ly governmental laws and policies." 

Further, the Treasury report said, "Divesti
ture is not warranted from the facts, and it 
would work contrary to the goals of increas
ing domestic refinery capacity and produc
tion." 

The FTC has been operating on a number 
of premises which the Treasury report dis
puted with hard facts. 

If the Treasury Department is correct, the 
FTC is making a huge mistake in attempting 
to restructure the petroleum industry. 

As the nation is gripped by an ominous 
shortage of heating oil and gasoline, It is 
no time to tamper with the existing industry 
structure. 

Things may be bad under the present sys
tem, but that does not mean that they could 
not be worse if the present system were 
broken up. 

It the government wants to play an impor
tant role in alleviating the energy shortage, 
it could find out what could be done to en· 



34634 CONGRESSIONAL RECORD- SENATE October 18, 1973 

courage the development of greater Tefining 
capacity in the industry. 

Those politicians with an axe to grind with 
the industry cannot punish the industry 
without hurting the consumer who depends 
on peak industry production. 

For the long run, the government should 
do everything possible to encourage energy 
conservation. But until effective conserva
tion measures can be taken, the government 
should not take misguided disruptive legal 
action based on premises which are false. 

The Treasury Department is to be com
mended for trying to set the record straight 
and for trying to protect the existing energy 
delivery systems. 

The petroleum industry may not be per
fect, but the nation, depending on its prod
ucts, cannot afford frivolously to tinker with 
its structure. 

RECOGNITION OF THE IMPORTANCE 
OF SMALL BUSINESSMEN IN OUR 
ECONOMIC SYSTEM 
Mr. DOMENICI. Mr. President, I would 

like at this time to call the attention of 
my colleagues to recent action taken by 
the Cost of Living Council relating to 
price control regulations for retail sales 
of gasoline. I would also like to pub
licly commend the Cost of Living Coun
ctl for having taken this action because 
it will relieve some of the burdens being 
carried by the thousands of small busi
nessmen across this Nation who are 
gasoline retailers. 

Prior to October 15, 1973, the phase 
IV regulations established a ceiling price 
on gasoline at the gasoline pump, but 
those regulations permitted refiners to 
increase the price they charged retail
ers. This resulted in the retailers having 
to absorb those price increases. I have 
been among those Members of this body 
who recognized that such a system put 
the burden of holding down gasoline 
prices on the most vulnerable element 
in the gasoline distribution system--on 
the small independent businessmen who 
sell gasoline to the consuming public. 
I was among those who communicated 
strong disagreement with this approach 
and who urged modifications to remove 
the unfair and oppressive burden such 
a system placed on gasoline retailers, 
particularly small independent dealers 
who operate on the closest of margins 
even under the best of circumstances. 

As you know, Mr. President, several 
legislative proposals have been intro
duced in the Senate to require the Cost 
of Living Council to modify those regu
lations to pemlit the passthrough of 
price increases between refiners and 
dealers. 

I am a cosponsor of three of these 
bills and I have introduced a sense of 
the Senate resolution to allow dealers 
to pass through to their customers price 
increases from refiners. The action taken 
by the Cost of Living Council which was 
effective on October 15 seems to me to 
eliminate the need to proceed on these 
legislative proposals. 

ers by increments of 1 cent per gallon 
when their increase in costs accumulate 
to 1 cent per gallon. Dealers would be 
allowed to automatically pass through 
to the consumer those 1 cent per gallon 
increases. 

current Middle East conflict. Already,. 
the overwhelming majority of the Senate 
has shown that it is again supporting the 
position outlined by Senator JACKSON. 

This proposed system appears to me to 
address the difficulties I found with the 
previous approach which placed the bur
den of controlling prices on the very 
element in the system which was least 
able to bear that burden. As I previously 
indicated, I appreciate the very difficult 
task that the Cost of Living Council has 
in trying to hold down prices and control 
inflation in the gasoline and oil industry 
which is so complex and difficult to regu
late under the best of circumstances, and 
particularly now when petroleum is in 
such short supply and the difficulties 
associated with foreign imports are even 
more acute. 

All of what I have said, Mr. President, 
clearly indicates to me that those of us 
responsible for creating laws which gov
ern this Nation and those who are re
sponsible for executing those laws, must 
at all times be aware of the impact of our 
actions on the independent business
man who provides the foundation and 
strength of this Nation's economic system 
and who, in addition, is the best insur
ance of free competition to the benefit of 
the consuming public. 

In a nation where the economic system 
is fundamentally one of free enterprise, 
it is virtually impossible to design and 
implement controls which do not disrupt 
or dislocate existing systems. We must 
insure that when it becomes necessary to 
insert Government controls into those 
systems beyond the regulation of anti
trust and monopolies, that we do not 
overlook the legitimate needs and prob
lems of the small business segment simply 
because of ease of regulation or because 
of complexity of the entire system. 

This Nation and the consuming public 
would be the loser in the long run if we 
were to allow the small business element 
to be severely damaged or destroyed by 
Government regulatory action. So, I say, 
Mr. President, I am pleased that the Cost 
of Living Council, in pursuit of the very 
important goals established for it by the 
Congress under the Economic Stabiliza
tion Act, has changed its approach in this 
particular case and that the independent 
small businessmen who serve this Nation 
as gasoline dealers will be able to stay 
in business and continue to contribute to 
the economic vitality which is so neces
sary to the Nation's well-being. 

THE CONFLICT IN THE MIDDLE EAST 
Mr. RmiCOFF. Mr. President, Sunday 

night, October 14, Senator JACKSON 
made a most significant foreign policy 
address in Los Angeles. It was delivered 
at a time of great flux in Ameri-can Mid-
dle East policy. 

Events in the past few days have cer
tainly justified the validity of Senator 
JAcKsoN's contention that the United 
States must not stand by watching the 
massive Soviet airlift to Egypt without 
responding to Israel's military needs. 

Because of the significance of this ad
dress, I ask unanimous consent that it be 
printed in the RECORD in its entirety. 

There being no objection, the speech 
was ordered to be printed in the RECORD, 
as follows: 

REMARKS BY SENATOR HENRY M. JACKSON 

On the most sacred day of the Jewish 
year----e day when communications are 
silenced and transportation halted-the 
armed forces of Egypt and Syria launched, 
without provocation, a coordinated war of 
aggression against Israel. . 

Even as Syrian and Egyptian forces pre
pared for war, Israel refrained from acting in 
her own defense in the hope that war would 
yield to diplomacy, and in the conviction that 
if war could not be avoided, at least it should 
not be started by Israel. 

This tragic war was not started by Israel, 
which desired only peace. But I am confident 
that it will be finished by Israel , and that 
Israel will not stop until it has achieved a 
restoration of the pre-war cease-fire lines. 

It would be a most severe setback for the 
interests of the United States in the Middle 
East, for Israel's security and for the future 
of peace in that troubled area if outside 
political intervention were now to force a 
cease-fire with Egypt on the East Bank of the 
Suez Canal. Egyptian aggression must not be 
rewarded by diplomatic maneuvers that will 
enable Israel's enemies, who decided when 
the war would start, to decide also when 
the war will end. This war can only be ended 
by a return to the lines of the cease-fire that 
was so treacherously violated on October 6. 
To permit the termination of this war to be 
decided by men in Moscow or at the United 
Nations would be an invitation to aggressors 
everywhere to resort to force by treachery 
and surprise in the knowledge that any mill
tary gains will be consolidated and protected 
by outside powers. 

Moreover, a conclusion to the present hos
tlllties that left the Soviets in possession of 
the Suez Canal would do great harm to the 
position of the United States in the Per
sian Gulf and the Mediterranean. The Suez 
Canal should remain closed in any event, 
and most certainly we must not allow mili
tary means to be the instrument of its re
opening. With the Canal open the Soviet 
fieet can move easily between the Mediter
ranean and the Persian Gulf. The use of this 
waterway by the Soviet fieet has the effect 
of doubling the effectiveness of the Russian 
navy in the oil-producing region of the 
world. 

The Canal, if opened, would be a Russian 
Canal, a. highway for the Soviet navy and 
merchant fieet. American super-tankers and 
our carrier-based navy cannot pass through 
the Suez Canal which is neither deep nor 
wide enough to accommodate our fieets. 

I can think of nothing that would restore 
the Russian position in the Middle East more 
quickly, or threaten the future peace of the 
Middle East more gravely, than for Egypt, by 
force of Soviet-supplied arms, to regain con
trol of the East Bank of the Canal. Su<'h a. 
result would set the stage for future aggres
sion and that in turn would be an engraved 
invitation for the return of Soviet influence 
1n Egypt. 

Israel must win this war and it .must win 
decisively. 

The outbreak of war eight days ago was 
the culmination of a series of events going 
back at least to August of 1970. The unfold
ing of those events is so instructive that I 
wish to review some of them with you now. 

As I understand it, the Cost of Living 
Council announced that dealers would 
be allowed to raise their prices to reflect 
all price increases prior to October 15 
and that both retail and wholesale prices 
would be frozen at the October 15 level 
until November 1. Regulations proposed 
to take effect on November 1 will allow 
refiners to increase their prices to deal-

The plain truths spoken by Senator 
JACKSON at that time deserve the most 
careful study by all those following the 

On August 7, 1970 the United States, the 
Soviet Union, Egypt and Israel entered into 
a standstill cease-fire agreement that had 
been h~Wy ~rran~ed by the American Sec-



October 18, 1973 CONGRESSIONAL RECORD- SENATE 34635 
retary of State. The August cease-fire pro
vided that neither side would introduce or 
construct any new m111tary installations in 
a zone extending 30 miles on either side of 
the Suez Canal. No sooner did the cease-fire 
with its standstill provision start than the 
first Soviet-Egyptian violations occurred
that very night of August 7. The extent of 
the illegal movement of surface-to-air mis
siles in the cease-fire zone removed any 
doubt that the violations might have been 
unauthorized or spontaneous. It was a cal
culated effort to take advantage of Isrfoeli 
compliance. The Russians were deeply in
volved in the planning and execution of the 
violations. 

More than halt of the jet aircraft in the 
Syrian Air Force and nearly all of the sur
face-to-air missiles that have claimed the 

has served with distinction as health 
commissioner in Connecticut for 14 
years. 

At the time, as soon as our intelllgence 
sources confirmed the nature and extent of 
the cease-fire violations, I advised Dr. Kis
singer, who was then the President's National 
Security Adviser, as follows: "In my judg
ment, we should insist that the 1llegally em
placed surface-to-air missiles be removed .... 
We cannot legitimize these violations by pro
ceeding-and asking the Israelis to proceed
as though they had not occurred. Whatever 
we may choose to say publicly, our private 
communications with the Soviets must; be 
clear on this point." 

I further advised Dr. Kissinger: " ... a 
failure to stand firm now may well invite 
further violations. The 1llegal activity subse
quent to August 7 is an early and alarming 
indication of what we must expect. Whlle no 
single violation will, in and of itself, give 
sufficient cause for terminating the cease
fire, the accumulated result could do irrep
arable harm to Israel's security." 

Referring to the SAM missiles moved 
111egally into the cease-fire zone, I said this 
in a December 1970 report to the Senate Com
mittee on Armed Services: 

"The position of some elements of this 
a1r defense network is such that they are 
e1Yective against aircraft operating several 
miles on the Israeli Side of the Canal. The 
net effect is to imperil the effectiveness of 
the Israeli Air Force as a means of prevent
ing both cross-canal fire and an actual cross
ing of the canal itself. 

"If the present uneasy cease-fire deterio
rates and host111ties resume, the Israeu Air 
Force would pay a high price in lives and 
aircraft in attempting to destroy the SAM 
defense system. We can assist in mitigating 
this situation by doing what we can to assure 
that the Israelts will have the aircraft neces
sary for this purpose. 

"Any way one looks at it, the burden Israel 
must bear to sustain an adequate level of 
security is greater now than before the 
U.S. guaranteed ceac;e-fire. A resumption 
of the earlier level of hostilities along the 
canal woUld claim a higher number of Israeli 
casualties, both on the ground and in the 
air. than was the case prior to August 7 
1970." , 

This is one of those cases where I wish I 
had been wrong-but unhappily I was right. 
And the tragic fact is that young Israell 
pilots are this very hour paying with their 
lives for the fallure to insist that Egypt and 
the Soviet Union adhere to the agreement 
that we arranged and that they joined. 

In the more than three yea.rs that followed, 
the Soviet Union engaged in one of the largest 
military build-ups in their history, supply
ing guns, tanks, aircraft and missiles to 
Egypt and Syria in huge quantities and un
der the cover of the cease-fire. We, for ou:r 
p81rt, limited the Israelis to piecemeal sup
plies of aircraft and armor--despite the fact 
that the Congress, in 1970, adopted my 
amendment to the Defense Procurement Act 
authorizing the President to transfer to 
Israel by credit sale whatever was needed in 
aircraft and other equipment to offset equip
ment furnished to the Arab armies. 

In recent months the fiow of Soviet arms 
into Syria reached flood-like proportions. 

lives of so many Israeli pllots have been de
livered by the Soviet Union to Syria since 
the beginning of this year. We now know 
that a substantial fraction of the Syrian 
force of SA-6 misslles that have been used 
with deadly effect against Israel's Phantoms 
were delivered in the weeks just preceding 
the outb~eak of war. 

My point is simple: we have stood by and 
watched while the Soviet Union has supplied 
the means by which this bloody war was 
initiated and is now being fought. 

Without Soviet support and material en
couragement, without Soviet training and 
equipment, without Soviet diplomatic and 
political backing, this war would not have 
been started. And yet Dr. Kissinger, the Sec
retary of State, comes before the American 
people, as he did on Friday in Washington, 
to say that Soviet behavior has been moder
ate and not irresponsible. 

I cannot agree with Secretary Kissinger. I 
believe that Soviet behavior in the Middle 
East has been reckless and irresponsible. For 
six years following the Six Day War, Amer
ican restraint in supplying Israel with the 
means to provide for her own defense was 
met, not by equal restraint on the Soviet 
side, but by a most mischievous and irre
sponsible program of training and arming 
Egypt, Iraq and Syria for the war that is 
now being fought. 

Soviet irresponsibllity did not stop last 
week with the outbreak of war. Secretary 
Brezhnev, violating the letter as well as the 
spirit of agreements reached with the United 
States in Moscow last year, did his best to 
urge other Arab states to join the attack 
against Israel. Then the Soviets undertook 
a massive airlift of weapons into Syria and 
Egypt, resupplying the Egyptian and Syrian 
armies with sophisticated military hardware. 
Scores of Soviet transports have been engaged 
in a resupply effort that the Secretary of 
State has characterized as moderate. 

Well, it is time for the Secretary of State 
to admit that hundreds of lives, or even 
many more, will be lost because the Soviets 
have been engaged In what he calls a "mod
erate" airlift-and the American people have 
had enough of that sort of moderation. There 
can no longer be any justification for with
holding from Israel the arms she needs to 
defend herself. It's not enough for our gov
ernment to promise resupply at some point 
In the future. The question is how soon will 
vital equipment be arriving at the battlefield. 
I say It should be there now. Time is of 
the essence. The Phantom aircraft and other 
weapons that Israel requires should be dis
patched at once-not in a day or a week but 
now, at this moment, so that a brave and 
deserving friend of the United States can 
provide for her own defense. 

The President of the United States has the 
authority under the Jackson Amendment to 
the Defense Procurement B111-and this week 
we extended that authority for another two 
years-to transfer to Israel on long term 
credits whatever may be required for Israel's 
defense. The President should use that au
thority at once to make available aircraft 
and other essential equipment--or he should 
send the Secretary of State to the Senate 
tomorrow morning to explain why he is with
holding the means of self-defense from a 
friend at war while the Soviets pour weapons 
Into Egypt and Syrta. 

RETIREMENT OF DR. FRANKLIN 
FOOTE 

In 1959, as Governor of Connecticut, I 
appointed Dr. Foote to his present posi
tion. Since that time he has compiled an 
outstanding record of accomplishment 
in all areas of the health field. 

One of his first tasks after appoint
ment was to implement a bill I had signed 
to combine four State health agencies 
into one. Quickly and expertly he brought 
together the tuberculosis control, mental 
retardation, hospital care, and rehabili
tation agencies into a smoothly function
ing public health agency. 

He successfully decentralized the en
larged units offices to put workers out 
where the need is. The results were 
astonishing. Within the first 4 months 
1,300 communicable disease cases were 
detected as compared to 468 in the pre
vious period. 

During his tenure he led the way in 
investigating the harmful potential of 
drugs, the quality of nursing home carer 
and the need for more adequate pollu
tion controls. 

His national reputation is well-known 
and he has served on a number of com
mittees formed to raise health standards. 
He has been especially recognized for h1s 
work in mental retardation and camp 
safety. 

In retiring, Frank can be proud of h1s 
record of achievement. He has left his 
mark on Connecticut and we are all the 
better for it. I hope we will continue to 
have the benefit of his counsel in the 
years ahead. 

I ask unanimous consent to print vari
ous Connecticut newspaper articles com
menting on Dr. Foote's retirement in the 
RECORD. 

There being no objection, the articles 
were ordered to be printed in th~ RECORD, 
as follows: 

CAUSE FOR PRIDE 
The retirement of Dr. Franklin M. Foote 

as commissioner of the state Health Depart
ment removes from government a gentle
man who diligently served three governors. · 

During the 14 years that he directed a 
vital state agency, Dr. Foote fought the good 
fight. He withstood all kinds of criticism in 
the days when fluoridation of water was a 
burning issue. The creation of regional pub
lic health offices was another of his projects. 
Today there are four which stand as testi
mony to his victory. 

All aspects of health care were his genuine 
concern and, while others may have re
ceived much of the publlc acclaim for Con
necticut's pioneering efforts in behalf of 
the mentally retarded, Dr. Foote was none
theless a prime motivator for these innova
tions. 

He is leaving at the end of the month. 
Though his time in the current Administra
tion may not have been to his complete 
liking, Dr. Foote can certainly refiect upon 
his full career in state service and find many 
hours of triumph for the causes to which he 
remains so ardently devoted. 

DR. FOOTE LEAVING POST AS STATE HEALTH 
CHIEF 

HARTFORn.-Douglas Seward Lloyd, a 33-
year-old doctor two years out of the Duke 
Medical School, on Nov. 1 wlll become Con
necticut's new state health commissioner. 

Mr. RffiiCOFF. Mr. President, I want 
t:l bring to the attention of my colleagues 
in the Senate the retirement of one of 
Connecticut's most outstanding public 
officials, Dr. Franklin Foote. Dr. Foote 

The appointment of Lloyd was announced 
Monday night by Gov. Thomas J. Meskill as 
he disclosed the resignation of Cmsr. Franklin 
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M. Foote as of the end of this month. Ac
-cording to the governor, the 65-year-old Foote 
had wanted to step down earlier but had 
agreed to remain until a search for a suc
cessor was concluded. 

"Connecticut has been fortunate indeed 
to have the dedicated service of Dr. Foote, 
and I am confident that the fine traditions 
and record he has established in the health 
department will be continued by Dr. Lloyd," 
Meskill added. 

Foote thus becomes the fifth commissioner 
to leave the governor's official family this 
year. Previously the heads of environmental 
protection, insurance, transportation and 
motor vehicles departments had all resigned. 

In addition, Edward Kozlowski had left 
the public works commissionership to take 
the motor vehicles post. 

Foote had initially been given the health 
commissionership by Gov. Abraham A. Rlbl
cotr in 1959. He stayed on for more than 14 
years-receiving reappointments from Ribi
cotr, Gov. John N. Dempsey and Meskill. 

A lieutenant in the medical corps of the 
Naval Reserve, Lloyd is at present chief resi
ilent in family practice residency at Duke 
University in North Carolina. Licensed to 
practice medicine in both Connecticut and 
North Carolina, Lloyd will be paid a $31,581 
starting salary. 

Lloyd is a graduate of Suffield High School 
and his parents still live in the northern 
Connecticut town. His wife comes from 
Windsor Locks. 

"I am confident I speak for the medical 
profession and the many local public health 
administrators who have worked with Dr. 
Foote in expressing their deep gratitude and 
the gratitude of the people of Connecticut 
for his outstanding service." said the gover
nor. 

DR. FOOTE'S RETIREMENT 

While Dr. Franklin M. Foote was a medical 
student at Yale, he was influenced to go into 
public health, impressed, as he put ~t. "with 
the idea that prevention is more important 
than just curing sick people." Since his 
appointment in 1959 by Governor Rlbicotr as 
Connecticut's health com:..nissloner, Dr. Foote 
has waged steady war against disease 
through immunization. With the announce
ment of his retirement on November 1, he 
and the state can look back on a career dis
tinguished by substantial achievements in 
that field. But there are many more con
tributions which will benefit Connecticut 
for years to come. 

First of all , his appointment was an
nounced but minutes after the Governor 
signed a bill combining four state health 
agencies into one, presenting a challenge to 
the new official to reorganize the depart
ments into a cooperative body. That he did 
so, bringing together the former Tubercu
losis Control, mental retardation, hospital 
care and rehabilitation agencies into the 
office of public health is history. 

It also is recalled how he tried to de
centralize the enlarged unit's offices to put 
workers out where the need is, as he said, in 
regional offices beginning in Willimantic. 
The validity of his idea was confirmed by 
the detection of 1,300 cases of communicable 
diseases in the first four months compared 
to 468 in the previous period. 

Besides such centers Dr. Foote also con
tinued to work for more full-time health 
directors in each community. And realizing 
that "in public health it is an absolute es
sential that you win the cooperation of the 
people," education has been important to 
his program. 

During the years he sparked investigations 
into the harmful potential of drugs includ
ing diet pills, nursuing home care, and pol
lution controls. Fluoridation of public drink
ing water cooperatives among hospitals for 
greater efficiency and lower costs and 1m-

proved sanitation operations throughout the 
state resulted from his continued efforts. 

During Dr. Foote's tenure he has served on 
a number of national committees formed to 
raise health standards. For his contributions 
many honors have come his way such as be
ing named Man of the Year this year by the 
Connecticut Camp Directors Association in 
recognition of the state's 1969 Camp Safety 
Act, considered the nation's model legisla
tion. 

Connecticut was fortunate indeed when 
Dr. Foote left his position as head of the 
National Society for the Prevention of Blind
ness to lead the continuing fight for better 
health in the state, a duty performed in the 
finest non-political tradition. 

THE LOCKHEED LOAN 

Mr. PERCY. Mr. President, as part 
of om oversight function, it is our re
sponsibility to follow up and analyze the 
results of actions that we have previ
ously taken in the Congress. 

Since we in the Congress basically 
acted as a "board of directors" in a sense 
in approving a loan to the Lockheed Corp. 
and designated the U.S. Treasury as our 
executive director in carrying out our 
decision to provide a Government-guar
anteed loan to the company, I think we 
should from time to time take a look at 
the credit worthiness of the borrower 
and the prospects of having our loan 
repaid. 

The Washington Star of October 7 
makes me less than totally optimistic 
about the worthiness of the loan. As 
pointed out by the Star, we should take 
into account the following factors: 

First. Lockheed L--1011 sales have not 
reached the level required to repay the 
corporation's investment in the L--1011 
program and some anticipated sales 
have been delayed; 

Second. Other military divisions of the 
corporation are experiencing :financial 
difficulty; 

Third. The growth potential for the 
airline industry, and thus aircraft sales, 
is not as high as previously predicted. 
The basic conclusion of the article is 
that at best the Government-guaranteed 
loan will not be able to be repaid as soon 
as originally thought, and at worst the 
companies existence is once again 
threatened. 

The :final chapter in this story has not 
yet been written, but before we in Con
gress are asked to bail out another fal
tering corporation or industry, I think 
we should carefully study the story of 
Lockheed. 

Mr. President, I ask unanimous con
sent that the article from the Washing
ton Star referred to be printed in the 
RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

ANOTHER SETBACK FOR LOCKHEED 

(By Robert J. Samuelson) 
Every time things seem to be settling into 

place for beleaguered Lockheed Aircraft 
Corp., there's an unwelcome instrusion-a. 
piece of bad news that stirs up the muddy 
waters of the company's finances. 

There was such a piece of bad news last 
week: Eastern Air Lines-apparently head
ing for a $30 to $40 mlllion deficit this 
year-announced the "resignation" of its 

president; at the same time, Eastern asked 
Lockheed to delay the delivery of the last 
nine of the 37 TriStar jets it has ordered. 

Eastern is the largest customer for the 
TriStar and, as Lockheed officials privately 
concede, the airline's request probably will 
have to be accommodated in some fashion. 

Combined with other recent events---tlie 
possibility of an unfavorable settlement on 
a military contract, and a slowdown in the 
growth of U.S. airline traffic-Eastern's 
troubles inject a new element of uncertainty 
into the outlook for Lockheed. 

At best, the company probably won't be 
able to repay its multimillion-dollar govern
ment guaranteed loan as early as planned; at 
worst, it's possible that the amalgam of 
problems could utlimtely mushroom and 
jeopardize the company's survival. 

Any such crisis would almost certainly in
volve the government-both because Lock
heed remains a major defense contractor and 
because the lo.an guarantee was essential to 
the TriStar program. 

To the casual observer, Lockheed's situa
tion may not look precarious. Ever since 
Congress approved the loan guarantee in 
1971, the company has been reporting 
profits---$15.4 million in 1971 and $16.2 mil
lion last year. But the reported earnings 
aren't as significant as they appear. 

First, for all practical purposes, Lockheed 
can't pay any dividends until the govern
ment guaranteed loan is repaid. 

Second, and more important, the reported 
profits are based on a critical assumption
that Lockheed will be able to sell a certain, 
predetermined (but undisclosed) number of 
TriStars by 1978. All that's known is that 
the number is something above 220 and that 
Lockheed now has firm orders for 126. 

The added sales are needed to help Lock
heed repay its enormous investment in the 
TriStar program. 

At the end of last year, Lockheed had 
nearly $1.1 billion in TriStar "inventory"
development costs, tooling expenses, new 
plant construction; that huge investment 
hasn't been counted as a current cost, but 
as is often done, is being written off over 
the program's anticipated sales. The trou
ble is that the sales are still anticipated. 

Until recently, Lockheed had been making 
some progress. It had won a few important 
new orders from British European Airways 
and All Nippon Airways (ANA), and Delta 
Airlines-after absorbing tiny Northeast last 
year-indicating that it might ultimately 
buy more by taking options on six additional 
planes. 

Against these sales now comes a series of 
reverse: 

( 1) Eastern's troubles: Eastern originally 
had been scneduled to receive the last 11 
Tri Stars next year. Now the airline-with 
far more jumbo jets than its traffic justi
fies-wants to take only two in 1974, stag
gering the rest over 1975 and 1976. 

It's possible that Lockheed will be able 
to find other customers to take early delivery 
on their Tri Stars, and, thus, avoid a dis
ruption of the production line. 

More likely, as company officials concede, 
is that the production line will probably 
have to be slowed down; in the best of cir
cumstances, that means higher manufactur
ing costs per plane, because Lockheed's fixed 
expenses have to be spread over a smaller 
output. 

Lockheed officials Insist that they have 
ample time to accomplish a smooth produc
tion slowdown, but there's always the risk 
that the change will bring an unanticipated 
spurt in costs. 

Until recently, Lockheed has estimated 
that it would borrow no more than $180 
million of the $250 million government
guaranteed loan; repayment was scheduled 
to begin at the end of 1973 with $10 million 
and finish by the third quarter of 1975. Now, 
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Lockheed praba.bly wil'l have to borrow more 
than the $180 million, and the repayment 
schedule will be stretched out. 

(2) Military Procurement Problems: In 
1971, Lockheed and the Navy reached a ten
tative agreement on a Lockheed claim !or 
$159 million in extra payments on a ship
building contract. The agreement gave Lock
heed $62 million with a first payment of $49 
million pending final settlement. 

Last May, Lockheed asked the Armed 
Service Board of Contract Appeals to force 
the Navy to pay either the remaining $13 
million or the full $159 million. Meanwhile, 
however, a Navy contracting officer issued 
a final decision on the original dispute, find
ing that Lockheed was entitled to only $7 
million, not the $49 million. 

It's possible, as Lockheed officials argue, 
that the company will prevail on appeal, 
but if it doesn't there could be an additional 
$42 million liability to the Pentagon a couple 
of years !rom now. 

( 3) Slowdown in airline traffic growth: 
This may be the most serious development 
of all, because it calls into question how 
many Tri Stars Lockheed can ultimately 
sell-or, at least, how fast they can be sold. 

Most of Lockheed's forecasts have assumed 
an annual traffic growth of 10 to 12 percent; 
1n fact, the 10 percent growth has been ex
ceeded only once in the last !our years. 

With the U.S. economy booming, most 
airline economists had expected an 11 per
cent rise this year, but traffic has increased 
slowly in recent months and the gain may 
be only 7 to 9 percent. Next year, it could be 
as low as 3 to 5 percent. 

All this is beginning to suggest that the 
frenzied era. of airline growth-in the mid
sixties, annual growth often averaged be
tween 12 and 20 percent-is gone forever. 

If this is so, it has enormous implications 
!or aerospace companies. A gap of a. couple 
of percentage points in growth-when com
pounded annually-makes a. big difference. 
In 1971, when Lockheed was asking Congress 
for a. $250 million loan guarantee, the Civil 
Aeronautics Board gave the Senate Banking 
and Currency Committee the following table 
estimating the demand of U.S. domestic air
lines in traffic increases: 

Average 
Traffic Planes 
Increase 1971-80 

10.8o/.D ------------------------------ 798 
10 --------------------------------- 704 
9 ---------------------------------- 591 
8 ---------------------------------- 485 
7 ---------------------------------- 384 
6 ---------------------------------- 323 
5 ---------------------------------- 323 
There's a sobering statistic that can be 

put with this table: At last count, Lockheed 
and McDonnell Douglas (which manufac
tures the other jumbo trijet, the DC10) 
already had firm orders !or about 200 trijets. 
Moreover, total demand !or the jumbo jets 
may have slipped somewhat, because many 
airlines-instead of ordering the wide-bodied 
jets-bought more "stretch" 727-200s from 
Boeing. 

All this casts a considerable shadow over 
the status of Lockheed's enormous invest
ment in the TriStar. In 1971, when it was be
fore Congress, Lockheed said it was writing 
off that investment over projected sales of 
220 planes by 1978; since then, the 220 figure 
has been increased on the rationale that the 
ANA order (for 14) hadn't been included in 
the calculations. 

Lockheed isn't saying what the new num
ber is, but--whatever it is-it's beginning to 
look questionable. 

None of this means that Lockheed faces 
an inevitable survival crisis. Profits on de
fense programs might be enough to support 
the TriStar; Lockheed's major banks (which 
have invested $400 mtllion in the company 
that's not covered by the government 

guarantee) might be lenient on repayment; 
Howard Hughes-who has already indicated 
he's interested in putting up $100 million for 
the long-range version of the TriSta.r-might 
find some more money. A lot of things could 
happen. But a genuine threat to Lockheed's 
existence-with a. government rescue or a. 
change in current ownership-is one of them. 

MEMBERS OF CONGRESS AND CON
SUMER FEDERATION PROTEST 
FPC EFFORT TO DEREGULATE 
NATURAL GAS 
Mr. HUMPHREY. Mr. President, on 

September 14, 1973, with no public no
tice, the Federal Power Commission is
sued an administrative order which, in 
essence, deregulated the wellhead price 
of natural gas. 

Immediately following that notice, the 
Consumer Federation of America
CPA-under the able leadership of Lee 
White, former chairman of the FPC and 
now chairman of the CFA Energy Policy 
Task Force, requested the FPC to stay 
their order. Their request for a stay was 
refused but the FPC did modify their 
plan for comments on the order. 

The CFA, therefore, requested that 
the U.S. Court of Appeals stay the FPC 
order. Their request was granted by the 
court on October 3 and the FPC order 
was stayed until public comments could 
be received and reviewed. 

I have joined with five other Sena.tors 
and six Members of the House in filing 
comments opposing the deregulating or
der and requesting that it not be rein
stated, particularly while the Senate 
Commerce Committee is deliberating on 
this subject. 

Mr. President, I consider this action 
by the FPC to be an administrative at
tempt to erode the regulatory controls 
over natural gas pricing tha.t were guar
anteed the American consumer by Con
gress in the Natural Gas Act and I am 
opposed to their action. 

I ask unanimous consent that the 
comments provided by several colleagues 
and me to the FPC order, those of the 
Consumer Federation of America, and 
the CFA's October 3 announcement of 
the court stay of the FPC order, be 
printed in the RECORD. 

There being no objection, the com
ments were ordered to be printed in the 
RECORD, as follows: 
[United States of America Federal Power 

Commission, Docket No. RM-74-3} 
PROTECTION OF RELIABLE AND ADEQUATE SERV

ICE FOR THE 1973-1974 WINTER HEATING 
SYSTEM 

Comments of Senators Humphrey, McGovern, 
Metcalf, Moss, Monda.le, and Proxmire, and 
Congressmen Aspin, George Brown, Eck
hardt, Fraser, Moss and Reid opposing Or
ders No. 491 and 491-A 
These Orders pose the question whether 

the Commission has the power to broadly 
suspend price regulations in tts issuance 
of Producer Certificates under Section 7 of 
the Natural Gas Act.1 The question comes 
to whether the Commission may de-regulate 
producer rates. Since they believe that such 
broad and drastic decisions as represented 
by these Orders are a direct encroachment 
on legislative authority and since the mat
ter is of vital significance to consumers, 
Senators Humphrey, McGovern, Metca.l!, 

Footnotes at end of article. 

Mondale, Moss and Proxmire, and Congress
men Aspin, George Brown, Eckhardt, Fraser. 
Moss and Reid file the following comments. 

The above listed persons are either United 
States Senators or United States Repre
sentatives. As such they have a specific in
terest· in the enforcement of the law by ad
ministrative agencies. Additionally, they 
have representative and personal interests 
in the enforcement of natural gas pricing 
regulation. The mailing address and tele
phone number of the above persons is: 

United States Congress, Washington, D.C. 
20515. Telephone: 202-cA 4-3121 

Additionally, comments may be served on 
Robert A. Jablon, Esquire, Spiegel and Mc
Diarmid, 2600 Virginia Avenue, Northwest, 
Washington, D.C., 20037. 

The above Senators and Representatives 
strongly oppose Orders No. 491 and 491A, 
which represent an administrative attempt 
to erode completely the regulatory controls 
over natural gas pricing that were guar
anteed the American consumer by the Con
gress. In so acting the Commission would 
not only demonstrate a disregard of its 
statutory responsibilities under the Natural 
Gas Act, but disregard the difference be
tween the legislative and administrative 
powers as well. While certainly administra
tive agencies have broad authority in inter
preting and applying regulatory statutes, 
this authority must be exercised in accord
ance with the general purposes of the 
statutes they administer. 

"The purpose of the Natural Gas Act was 
to underwrite just and reasonable rates to 
the consumers of natural gas Federal Power 
Comm. v. Hope Natural Gas Co., 320 US 591, 
88 L. Ed. 333, 64 S. Ct. 281 (1944). As the 
original Section 7 (c) provided, it was the 
intention of Congress that natural gas shall 
be sold in interstate commerce for resale for 
ultimate public consumption !or domestic 
commercial, industrial, or any other use at 
the lowest possible reasonable rate consistent 
with the maintenance of adequate service in 
the public interest." 52 Stat 825. [footnote 
omitted}. The Act was so framed as to afford 
consumers a complete, permanent and effec
tive bond of protection !rom excessive rates 
and charges." Atlantic Refining Co. v. Public 
Service Commission of New York, 360 US 378 
388 (1959). 

Whether there is merit to the de-regula
tion of natural gas, as written by Congress 
and interpreted by the Courts, the law at 
present requires vigilant Commission price 
regulation. I! the Commission deems the 
statute unwise or inappropriate (as appar
ently it does), its recourse is to recommend 
modified legislation and not to implement a 
de facto legislative change. In this way Con
gress may consider the underlying political, 
social and economic issues. In this connec
tion it is noteworthy that the President has 
recommended legislative changes to the Con
gress as a part of his energy program and 
that hearings are to commence shortly before 
the Senate Commerce Committee.2 

Apart from the constitutional illegality of 
de-regulation by administrative fiat, the Sen
ators and Representatives are deeply dis
turbed by the prejudicial consequences that 
will fiow from any further avoidance by the 
Commission of its consumer protection re
sponsibilities. It is particularly inappropriate 
to sanction de-regulation, by precipitous ad
ministrative action, during times of scarcity, 
thus leaving the consumer at the mercy of 
an industry which has been determined to 
possess monopoly power. Such action com
pounds inflationary impacts. It is apparent 
that the result-and the purpose--of Order 
No. 491 is to greatly increase the price of 
natural gas. 

As expressed in Order 491-A, the premise 
of the Commission's action is that by an 
allegedly temporary elimination of price reg
ulation over new gas supplies, the Commis
sion will alleviate the natural gas shortage. 
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However, the Commission ignores that the 
Natural Gas Act is based upon the opposite 
premise that regulation is necessary. Indeed, 
to the extent that there are either structural 
or other market impediments so that com
petition cannot be presumed to bring forth 
sufficient natural gas supplies at just and 
reasonable prices or that there are natural 
supply llmitations compared with visible de
mand, the fact of a shortage demands price 
regulation-not its abandonment. This is the 
underlying basis for the statute. Further
more, there are very practical problems to 
"temporary" de-regulation. Apart from its 
Ignoring of the statutory purpose, if the 
ability of natural gas producers to obtain 
higher prices is allowed during certain pe
riods of time, .new findings will certainly be 
withheld from the market awaiting further 
periods of de-regulation. It would not make 
economic sense for a natural gas producer 
to do otherwise. This leads to the additional 
harm of creating expectations of even higher 
prices, which itself creates incentives for 
withholding gas from the market and which 
furthermore economically penalizes actions 
taken in conformity with the general regula
tory purpose. A system of regulation cannot 
be tolerated where there is economic penalty 
and dis-incentive for the producer to volun
tarlly comply with the Act. Moreover, the 
de-stabilizing forces created by orders such 
as 491 and 491-A are directly contrary to 
the national goals of eliminating infiation 
and providing price stability and stable in
vestment climates. 

The Commission's action represented by 
these Orders is even more disturbing in view 
of its apparent ignoring of other actions 
which the Commission has already taken in 
order to stimulate natural gas production 
and sale in interstate markets. For example, 
the Commission has already greatly increased 
natural gas producer prices under its area 
rate regulation and other allowances and in
centives to increased production. These ac
tions allow for monetary incentives far in 
addition to cost based rates. If the Commis
sion is to now allow newly found gas to flow 
in interstate markets without price ceiling 
llmitations, by this action it makes certain 
that the price increases that it has already 
granted to stimulate new gas findings will 
not work because of the holding forth of 
the additional carrot of no responsib11ity to 
producers who withhold gas. If, on the other 
hand, the Commission deems the other ac
tions to have been insufficient, it may merely 
be an admission that its program of price 
de-regulation by stages has not worked and 
there is no reason to believe that more of 
the same will do any better. 

The Senators and Representatives are fur
ther disturbed by the breadth of the ad
m1n1strative action. If it is assumed that 
specttlcally directed proposals to alleviate 
the shortage might be effective, this still does 
not provide justttlcation for a general de
regulation of producer certttlcate prices. 
Compare the Commission's action in allow
Ing the certification of additional fac111ties 
to provide for the transportation of new, 
additional amounts of federal domain gas 
for intrastate refinery uses at the same time 
simllar uses in other areas of the country 
could not be accommodated. Chandeleur Pipe 
Line Co., 44 FPC 1797 (1970), 45 FPC 370 
( 1971), affirmed, Public Service Commission 
of New York v. FPC, 463 F. 2d 824 (CADC, 
1972) .a Thus, the Commission might reserve 
new Federal Domain Gas for interstate sales. 
If it Is worried about the diversion of natural 
gas to intrastate markets, the Commission 
might petition Congress to amend the statute 
to control intrastate sales. See Houston, East 
ana West Texas Ry. v. United States 234 U.S. 
342 ( 1914, "Shreveport Case"). 

The above listed Senators and Represent
atives are deeply concerned about the threat
ened shortage of natural gas and are com-

mitted to pursuing all appropriate corrective 
action. However, they cannot support ad
mln1strative abandonment of the consumer 
protections provided by Congress. The Com
mission must not attempt to revitalJ,ze Or
der No. 491 and 491-A which has been stayed 
by Court order. 

The teaching of CATCO (Atlantic Refining 
Co. v. Public Service Commission of New 
York, supra) Is precisely that the Commis
sion should not abandon regulation under 
threats that gas wlll otherwise be withheld 
from interstate markets. There, like here, 
here were clear threats of shortage. However, 
if the Commission was merely to raise rates 
as an answer to shortage, it had to give the 
"reason why". 360 U.S. at page 393. Like in 
CATCO, here there is no real explanation 
that the action will result in substantially 
more interstate gas supplies. Compare Texas 
Gulf Coast Area Natural Gas Rate Cases, 
CADC No. 71-1828 (August 24, 1973). Indeed, 
the expectation of total de-regulation sig
naled by the Commission may encourage the 
Withholding of gas from interstate commerce. 
And while additional gas may flow under 
temporary permissions, this may substitute 
for gas which would have been sold under 
regular certttlcates. Indeed, the orders pro
vide every incentive for producers not to re
quest regular Section 7 certification 1n the 
hope that de-regulation wlll be made perma
nent.' Like in CATCO, there is no assurance 
that Section 4 or Section 5, which were there 
termed "nigh interminable" w1ll fill the gap. 
Indeed, to the extent it might, the actions 
taken here would be antithetical and make 
it more dtmcult to control prices in the fu
ture. See also United Gas Improvement Co. 
v. FPC, 290 F. 2d 133 (CA 5, 1961), cert. de
nied sub nom Sun Oil Co. v. UGI, 368 US 
823 ( 1961) . Conclusory hopes that suspension 
of regulation may bring more supply is not 
sufficient to ignore the statute. 

FOOTNOTES 
1 Natural Gas Act, Section 5, 15 U.S.C., 

Section 717f. 
, Senators Humphrey, McGovern, Metcalf, 

Mondale, Moss and Proxmire and Congress
men Aspin, George Brown, Eckhardt, Fraser, 
Moss and Reid do not here take a position of 
the desirability of legislative changes. How
ever, they deeply believe that statutes should 
not be applied directly contrary both to their 
la.ngua.ge and basic purpose because of an 
allegation that statutory changes may be 
necessary. Of course, they do not take a posi
tion as to how they may vote on various pro
posed legislative changes that may come be
fore them for decision. 

3 We cannot understand, for example, the 
justification for special procedures for sales 
of offshore gas on the basis that this gas may 
be diverted to intrastate markets, since this 
gas is already under FPC control. 

'If gas is actually committed to interstate 
markets under these orders, this could pro
vide for a permanent commitment, "pre
abandonment" notwithstanding. 

[United States of America Before the Feder
al Power Commission, Docket No. RM74-3] 

POLICY WITH RESPECT TO ESTABLISHMENT OF 
MEASURES To BE TAKEN FOR THE PROTECTION 
OJ' RELIABLE AND ADEQUATE SERVICE FOR THE 
1973-74 WINTER HEATING SEASON 

Comments of American Public Gas Associa
tion, American Public Power Association 
and the National League o! Cities-U.S. 
Conference of Mayors 
These comments are filed on behal! of 

the Consumer Federation of America 
("CFA"), the American Public Gas Assocta
tton ("APGA"), the American Public Power 
Association ("APPA") and the National 
League o! Cities-United States Conference 
of Mayors ("Conference") ,1 pursuant to the 

Footnotes at end o! article. 

terms of FPC Order No. 491-A issued Sep
tember 25, 1973. 

1. Copies of all filings, notices and other 
papers should be served upon: 

Edward Berlin, Esq., Berlin, Roisman and 
Kessler, 1712 N Street, N.W., Washington, 
D.C. 20036 (833-9070), General Counsel for 
CFA. 

Charles F. Wheatley, J;r., Esq., American 
Public Gas Association, 2600 Virginia Avenue, 
N.W., Washington, D.C. 20037 (337-.5544), 
General Counsel for APGA. 

Frank W. Frisk, Jr., Esq., American Public 
Power Association, 2600 Virginia Avenue, 
N.W., Washington, D.C. 20037 (333-9200), 
Special Counsel for APPA. 

2. We have already pointed out in our Pe
tition for Rehearing that, in our view, Order 
No. 491 which effects a 180-day suspension 
of the Act is unla.wful and must be discarded 
since it finds no support in either Section 
7(c) or any other section of the Natural 
Gas Act. Congress obvicmsly never intended 
Section 7 (c) of the Act to be used to dereg
ulate gas sales for a period of 6 months, and 
the Commission's argument that since it has 
already achieved the same result (in Order 
Nos. 402 2 and 418) s for lesser periods, a pe
riod Order No. 491 is valid,' is sheer boot
strap. The point, of course, is th81t the Courts 
have never affirmed the FPC's asserted power 
to suspend the Act, and the Commission 
may not cite one (unchallenged) question
able act to support another. The Commis
sion may not abdicate its statutory respon
sibllity to see that all jurisdictional sales are 
in the public convenience and necessity, 
which finding entails a close scrutiny of 
rates involved.5 The promise of rate review 
in future pipeline proceedings,s is obviously 
a false one since pipelines merely use their 
PGA clauses to pass through such gas costs 
to consumers. The absence of any refund 
commitment by the producers of or any pro
cedure whereby they can be required to make 
refunds, makes it impossible to seek to hold 
the pipelines responsible for contracting at 
excessive rates in pipeline rate proceedings. 
The vague standard of prudence in pipeline 
cases cannot be substituted for the Commis
sion's responsibility under the Act to set just 
and reasonable rates for producers.e• 

3. The Commission's rationale for its ex
treme actions in the docket is that we have 
an emergency gas shortage situation and ab
sent suspension of the Act for six months, 
the situation will be aggravated.7 Such rea
soning necessarlly presumes that the Com
mission is working from the premise that 
the oll industry has gas reserves available 
for the interstate market which it has been 
withholding pending this penultimate step 
by the Commission.8 In other words, the 
Commission is confirming the view of money 
(including its own Office of Economics) that 
the greatest disincentive to dedication of 
new gas reserves to the interstate market 
has been the Commission's self-fulfilling 
promise of price increases. The stated com
mitment of the FPC Commissioners them
selves to deregulation would encourage any 
prudent businessman operating in an oli
gopolistic market to withhold his product 
pending resolution of the reguia-.ion versus 
deregulation issue. The fact so proudly cited 
by the FPC that the 60-day emergency pur
chases and limited-term certttlcates have 
brought certain quantities of gas to the in
terstate market" obscures the Jn.Ore impor
tant point that but for these procedures the 
interstate market might have secured long
term commitments of gas rather than the 
short-term commitments which perpetuate 
the crisis atmosphere which the Commission 
cites as authority !or still another short-term 
solution. 

4. Though we are unable to find a single 
reference in Order No. 491 or 491-A to the 
intrastate market, we must assume that one 
purpose of the stx-month suspension period 
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ls to perm.lt interstate purchases to compete 
with intrastate purchasers for avaUable gas 
supplies. Thus, though the Commission ap
parently does not want to face the issue,I0 

it is clear that one of the major problems 
facing the gas industry today is the suicidal 
competition now being waged between inter
state and intrastate purchasers to secure gas 
supplies. Of course, the oU industry thrives 
on such "competition" because it drives up 
the price of gas without regard to costs. It 
is time that the Commission asserts its ple
nary power under the Act to control the allo
Gation of gas supplies on a nationWide basis,u 
and put an end to the senseless, self-destruc
tive bidding contest which the Commission's 
policies (culminating in Order No. 491) have 
not only sanctioned but encouraged to the 
detriment of the entire consuming publlc. 

5. Our views on the Commission's failure 
to adhere to basic notions of due process and 
to the APA in issuing Order No. 491 have 
already been thoroughly discussed in our 
Petition for Rehearing and need not be re
peated here. 

6. Pre-granted abandonment, which is 
-contemplated in Order No. 491 violates one of 
the fundamental concepts of the Natural Gas 
.Act that a jurisdictional sale, once initiated, 
may not be discontinued absent a finding 
'at the time abandonment is applied tor 
~hat it Is required by the public interest. Sec
tion 7 (b) of the Act (15 U.S.C. § 717f(b)) 
precludes abandonment: 

" ... without the permission and approval 
-of the Commission first had and obtained, 
after due hearing, and a finding by the Com
·mission that the available supply of natural 
gas is depleted to the extent that the con
tinuance of service is unwarranted, or that 
-the present or future public convenience or 
:necessity permit such abandonment." 

Since Order No. 491 contemplates no hear
ing at all, it is patently impossible for the 
Commission abide by Section 7 (b) of the Act 
much less to make the requisite findings re
quired by Section 7(b) with regard to a pro
posed future abandonment. The Commis
-sion may not abdicate its recognized "regu-
1atory responsibllity to assure that gas once 
-dedicated to the interstate market wlll con-
-tinue to be available to that market so long 
as the public interest demands ... " Con
tinental Oil Co., 31 F.P.C. 1079, 1082 (1964); 
:see also Atlantic Refining Co. v. Public Serv
ice Comm'n of N.Y., 360 U.S. 378, 387-89 
(1959); Sunray Mid-Continent Oil Co. v. 
FPC, 364 U.S. 137, 156 (1960). 

It is well established that a. natural gas 
-company may not provide for cessation of 
its service on a specified future date simply 
by contracting to sell gas only until that 
date (e .g., Harper Oil Co., 23 F.P.C. 2, 3 
(1960)) , and yet that is exactly the effect of 
pre-granted abandonment. In short, pre
granted abandonment obviously violates 
Congress• clear intent that abandonment of 
service or facilities is proper only if certain 
stated findings are made by the Commission 
after a hearing at the time abandonment ~ 
to be effected. 

Wherefore, for the foregoing reasons, we re
spectfully submit that Order No. 491 is un
lawful and must be discarded and we re
spectfully urge that the Commission solve 
the emergency situation which it describes 
by exercising its plenary power to allocate gas 
reserves on a nationwide basis. 

FOOTNOTES 
1 The interest of each o:f these parties was 

set forth in their "Petitions :for Leave to 
Intervene and for Rehearing :for an Im
mediate Stay" filed in this docket on Sep
tember 20, 1973. The arguments set forth in 
that Petition are incorporated herein by 
reference , as anticipated by the Commission 
in Order 491-A (p. 2) . 

:143 F.P.C. 707 (1970). 
s 44 F.P.C. 1574 (1970). 
• Order No. 491-A, pp . 2, 11. 

5 Atlantic Refining Co. v. P.S.C. o:f N.Y., 
360 u.s. 378 (1959). 

e Order 491-A, p. 8. 
sa With respect to any 6-month sales con

summated prior to the issuance of the stay 
order by the Court of Appeals on October 3, 
1973, we think the Commission if it does not 
set them aside, should at the very least re
quire refunds. 

1 Order No. 491-A, p. 8. We are tempted to 
suggest that the Commission look over its 
shoulder for a moment at all the carrots it 
has thrown the oU industry since 1969, and 
reflect for a moment how the carrots have 
only seemed to whet the appetite of the 
oU industry-a result long predicted not 
only by consumer groups but also by the 
chief economists in the FPC's own Otfice of 
Economics. 

8 It is obvious to all concerned that the 
six-month deregulation fiat could not re
sult in the development of new reserves for 
the interstate market due to the 3-5 year 
lay time involved in exploration and develop
ment of new gas supplies. 

9 Order No. 491, p. 3; No. 491-A, pp. 8-9. 
1o The Commission's embarrassment is well

grounded since it continues to resist before 
Congress regulation o:f the intrastate mar
ket, despite the :fact that a number of its 
Administrative Law Judges have found on 
the basis of record evidence that regulations 
of the intrastate market was the only sane 
solution to the dislocations of gas supply now 
facing the nation. 

11 E.g., FPC v. Louisiana Power & Light Co., 
406 u.s. 621 (1972). 

CoNSUMER VICTORY--coURT HALTS FPC DE
REGULATION ORDER 

WASHINGTON, D.C.-In their continuing 
struggle against the Federal Power Commis
sion's attempts to deregul-ate the price of 
natural gas, the Consumer Federation of 
America and other groups today won a major 
victory. · 

The U.S. Court o:f Appeals for the D.C. 
Circuit today upheld the request to stay re
cent orders of the Federal Power Commis
sion which would have allowed ga.s producers 
and pipelines to enter into six month con
tracts without any price regulation by the 
FPC as mandated under the Natural Gas 
Act. 

The request for a stay was filed in the 
Court of Appeals by CFA, the American Pub
lic Gas Association, the American Public 
Power Association, the National League of 
Cities-United States Conference o:f Mayora, 
and the Public Service Commission for the 
State o:f New York. 

Indications were that 1:f the FPC's proce
dure were permitted to continue, the prices 
charged b-y producers would skyrocket to un
precedented levels at least twice as high as 
those previously held to be the lawful limits. 

The Court order leaves it yet open to the 
Commission to endeavor to reinstate its de
regulation order on or before November 13, 
1973, if it can find that such a procedure 
would be lawful and consistent with the pub
lic interest. 

Under the Court's ruling, the FPC Will be 
able to reconsider its de facto deregulation 
order by accep~ing comments from interested 
partl.es. 

Lee C. White, CFA's chief energy spokes
man and :former Chairman o:f the Federal 
Power Commission, said that CFA intends to 
strenuously avail itself o:f this commenting 
opportunity and Will insist that the Com
mission must aggressively move to discharge 
its statutory responsiblllties to insure that all 
rates charged by natural gas producers are 
just and reasonable. 

White commented, "In view of the threat
ened scarcity o:f natural gas supplies, it is 
now, more than ever, absolutely essential 
that consumers must demand rigorous en
forcement o:f the FPC's regulatory responsi-

b111ties and recetve protection :from exploita
tion by natural gas companies. 

"We fervently hope," White continued, 
"that the FPC will now recogniZe this fa~ 
and get on With the buslnese of properly 
regulating in the public interest." 

NONRETURNABLE BEVERAGE CON
TAINER PROHIBITION ACT 

Mr. HATFIELD. Mr. President, last 
June 25, I introduced the Nonreturnable 
Beverage Container Act, designated S. 
2062. The purpose of this legislation is, 
very simply, to ban the use of nonre
turnable soft drink and beer containers. 
The bill is modeled after a law enacted 
in the State of Oregon which has been 
in effect for just over 1 year. 

Since S. 2062 was introduced, a num
ber of articles have appeared which I 
would like to bring to the attention of 
my colleagues. The first of these is a 
United Press International article which 
appeared in the Medford, Oreg., Mail 
Tribune on October 2. The article takes a 
look at 1 year's experience with the law 
and its impact on our State. Over the 
summer, Mr. EdwardP. Morgan, the ABC 
news commentator, visited Oregon and 
was able to observe firsthand our cleaner 
highways. Mr. Morgan was so impressed 
that he devoted a commentary to our 
"bottle bill." Business Week magazine 
has also studied the nonreturnable issue 
in national terms, and an article from 
their July 28 issue outlines some of the 
opposition to legislation of this nature. 

In addition to these articles, the En
vironmental Protection Agency, which is 
studying Oregon's law, published a re
port on the first 6 months' experience 
with the bottle bill, which includes some 
telling statistics relating to litter reduc
tion. 

Mr. President, our experience in Ore
gon, combined with the studies I have 
read on the extra energy costs we pay 
by using nonreturnable containers, 
strengthens my belief that we need to 
adopt a policy similar to Oregon's on a 
national level. 

I ask unanimous consent that the ma
terials I mentioned be printed in the 
RECORD and I commend them to the at
tention of my colleagues. 

There being no objection, the materials 
were ordered to be printed :in the RECORD. 
as follows: 

OREGON's "BoTTLE BILL," 1 YEAR OLD, Is 
HAILED AS A SMASHING SUCCESS 

(By Quinton Smith) 
PORTLAND.-Oregon's one-of-a-kind "bottle 

bill" celebrated its first anniversary Monday, 
with state officials hailing it as a smashing 
success. But those making out-of-state bev
erages for Oregon assailed it as a detriment. 

One thing is for sure-it is widely accepted 
and acclaimed by citizens o:f the state, and 
Oregon's six-month long legislative sesston 
which refused to repeal the law passed by the 
1971 session. 

A group o:f brewers, can manufacturers and 
bottlers are presently appealing a Marlon 
County Circuit Court decision upholding the 
law to the state Appeals Court, which ex
pected a trial date late this month or early 
November. They claim the law, which out
laws unreturnable bottles and cans and re
quires payment on return bottles and cans, 
is discrimlnatory and. interferes wlth inter
state commerce. 
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"HEBE TO STAY" 

"I feel the law is here to stay and wlll be 
going into other states and even other coun
tries," said WilHam Moore, head of the 
Oregon Liquor Control Commission's en
forcement division and the man who sees the 
bottle law is obeyed. "Consumers have made 
a success of the container law." 

When the law became effective six beer 
bottles were certified by the OLCC for a two
cent deposit. All other bottles, including soft 
drink containers carry a five-cent minimum 
deposit. The familiar pull tab can was out
lawed, virtually wiping out canned beer and 
soft drinks from the state's grocery shelves. 
At present only three types of bottles meet 
certification standards which say they must 
be used by at least two bottlers and are re
usable. Moore says he hopes by the end of the 
year a 12-ounce "export" bottle is decertified, 
leaving only the 11 ounce stubby and a 32-
ounce container on the Oregon market. 

The object of the law was to wipe out Utter 
on the state's highways. Both Moore and 
Kessler Cannon, Gov. Tom McCall's coordi
nator !or natural resources, believe it has 
accomplished its purpose. 

PICKED UP QUICKLY 

"It has practically eliminated litter of this 
type on roadways, in parks and on forest 
trails," Moore said. "For those who still throw 
containers out-and there are darned few 
anymore-there's someone right behind them 
picking them up for the deposit." 

"Even the sack or carton that used to 
carry the bottles to the garbage can, now 
goes back to the store," Cannon said. He said 
that monthly surveys since the inception of 
the law showed decreasing amounts of litter 
to now where it is at a "very low level." 

"Last May the price of case beer in Oregon 
went up 40-50 cents, the first increase in 
!our years, Moore said. While brewers said 
some small amount might have been due to 
the new law, most admitted that rising costs 
!or labor, raw material and packaging had 
spurred the hike. 

Blll Wessinger, chairman of the board of 
Blitz-Weinhard, an Oregon based brewery, 
and also the largest seller in the state, said 
the market was affected slightly by the bot
tle b111 "but by how much we don't know." 

NORMAL GROWTH 

Moore maintains there has been the nor
mal growth in the beer sales, while soft drink 
sales were reported on the increase. 

Wessinger said 40 per cent of the Blttz' 
sales were in cans. Its can line now sits idle, 
while a new $1.5 million bottle line has taken 
its place. He also says the law has added 
$100,000 in yearly handling costs to its Port
land distribution firms. 

"There's no question that there is a real 
burden on the retaller," Cannon said. "But 
instead of fighting for part of the deposit, 
they should be trying to handle the load 
more easily." 

Some supermarkets say their storage rooms 
are now being used for bottles instead of 
foodstuffs. Several distributors have bunt 
new warehouses !or handling the empties. 

A spokesman !or Fred Meyer supermarkets 
said the firm has added an average of 1 ~ 
employes per store because of the increased 
handling of bottles, but it was the only in
crease in costs to them. 

NO OTHERS YET 

Whlle the impact of Oregon sales consists 
of only one per cent of the national beer and 
soft drink market, Moore said manufacturer 
and brewery groups are opposing simllar leg
islation presented in 39 state legislatures 
this year. None have passed yet. But Moore 
keeps on getting inquiries from states and 
foreign countries. 

He said that every state except Alaska has 
contacted him for information on the b111 
and many have sent state or local government 
otncJAJs, A repre~!lt"tlv~ of the SOuth Aus-

tralian government also spent a week in Ore
gon and assured Moore when he left that his 
state would soon enact the law. Several Ca
nadian provinces have passed it also. 

Cannon said similar laws have been in
troduced in both houses of Congress, with 
hearings scheduled in the near future. 

"There are a lot of people violently op
posed to it in industry," Cannon said. "But 
those people who have come to Oregon with
out backgrounds in other legislatures or in
dustry, have found for themselves that the 
law was working quite well." 

THE SHAPE OF ONE MAN'S OPINION 

(By Edward P. Morgan) 
This is Edward P . Morgan, ABC News 

Washington, with the Shape of One Man's 
Opinion. A look at the returns on return
able bottles after this word. 

The state of Oregon is learning that it 
pays to be beautiful. Two years ago the state 
legislature, judiciously prodded by Governor 
Tom McCall, a Republican, passed a bill 
making it illegal to sell beer or soft drinks 
in anything but returnable bottles. This was 
an anti-litter measure with teeth in it. Pre
dictably, the soda pop, cola and brewery 
lobbies fought it furiously. To everybody's 
astonishments, including the legislature's, 
the lobbies lost, and since last October the 
new law has been operative. 

As an eye-witness, I can testify that it is 
working. Much of last week I droV'e the high
ways and byways of western Oregon and they 
were cleaner than any roads I can remember 
anywhere. They were not immaculate. Here 
and there were empty bottles and cans-beer 
cans are now strictly illegal. But the litter 
was spectacularly minimal and as if deter
mined to reduce it to the vanishing point, 
litter patrols have been organized. I saw one 
unit operating along the Nehalem river just 
inland from Arch Cape on the Pacific Coast, 
a squadron of kids, girls and boys, in hard 
hats, heaping the manmade flotsam and jet
sam in plastic bags for truck collection. 

Apart from the law's esthetic value in con
serving Oregon's lush natural beauty, the 
economic ramifications of breaking the "no 
deposit-no return" syndrome are fascinating. 
The state's former governor and now senior 
Senator. Mark Hatfield, found them so ex
citing that he was emboldened in June to in
troduce a bill banning the shipment and sale 
of virtually all nonreturnable beverage con
tainers in interstate commerce. The Envi
ronmental Protection Agency will publish a 
one-year study of the effectiveness of the 
Oregon law in October and Hatfield hopes 
it Will give considerable impetus to his bill 
despite inevitable lobbying by brewery and 
bottUng interests. 

The fact is that using returnable contain
ers saves energy-of which we are supposed 
to be short. It works this way: a returnable 
bottle is reused about 15 times. Thus, a Uni
versity of Illinois study concluded that the 
energy required to deliver a unit of bever
age to the consumer is about triple in a 
throwaway glass container over a returnable 
bottle. The study calculated that if the en
tire beverage industry were converted to re
turnable containers, the energy saved could 
have supplied the total electrical needs of 
Boston, Pittsburgh, San Francisco and Wash
ington, D.C. for some five months in 1970 
usage levels. 

Oregon has found some pain in adjust
ment. Can company closings lost 142 jobs. 
But more demand !or bottles may produce 
new jobs. And it is considerably cheaper to 
the consumer to buy returnable bottles. The 
la.w is only nine months old but results are 
measurable. Before October, 1972, an Oregon 
state survey showed beverage containers 
formed some 62 per cent of the volume of 
Utter. That has dropped to something like 
two per cent. 

I'll have a footnote in 30 seconds. 

Only Vermont has been bold enough so far· 
to follow Oregon's lead in banning no de
posit-no return containers. But if by some
miracle the Hatfield bill should pass, what a
tidy nation we would become! 

This is Edward F. Morgan, ABC News Wash
ington, with the shape of one man's opinion. 

[From Business Week, July 28, 1973] 
OREGON; A TEST CASE FOR RETURNABLE 

CONTAINERS 

("No deposit. No return. Born circa 1935. 
Died in Oregon Sept. 30, 1972 May it rust in 
peace.") 

So reads a. tombstone mockingly erected in 
Portland by environmentalists last fall, when 
Oregon became the first state to outlaw the 
sale of beer and soft drinks in nonreturnable 
bottles and cans. For 10 months now, con
sumers have had to plunk down a 2¢ deposit. 
for standard bottles that can be refilled by 
more than one brewer or bottler, and 5¢ !or
other containers. The law also bans cans 
with detachable pull-tab tops. 

The aim of the law is to curb litter. How
ever worthy this goal, the statute is now 
at the center of a controversy with nation
wide implications for environmentalists and 
!or a whole bevy of business interests, from 
bottlers and brewers to can and glass con
tainer makers The businessmen strongly op
pose the statute, and !ear it may spread to 
other states On July 1, for example, a. similar 
law took effect in Vermont, and last month 
Senator Mark Hatfield (R-Ore) introduced a. 
national version of the Oregon law 

Is the Oregon "bottle bill" effectively re
ducing Utter? Yes, says a preliminary report 
released last month by the Environmental 
Protection Agency. The number of beverage 
containers in roadside Utter during the three 
winter months after enactment declined 81 % 
from the year earlier period, the federal agen
cy said And it found that the share of bever
age containers in Utter was nearly halved
from 37 % to 18.9%. "The law," says Eileen 
Claussen, who wrote the report, "has had a. 
significant and positive impact on litter." 

CANS CANNED 

But the law has caused economic disrup
tions, too, she reports. Cans, which cannot 
be refilled, were all but driven off the shelves, 
declining from 41 % of the soft drink market 
and 35% of the beer market to less than 1 % 
of each. As a result, National Can Corp., 
Oregon's largest supplier, closed one plant in 
Yakima, Wash., while Emerald Canning Corp., 
a local canner of soft drinks, went out of 
business. Total jobs: 142. And retailers have 
been "inundated" with empties, EPA says, 
raising handling and storage costs. 

Like the bearer of bad tidings, the EPA 
report is being attacked by industry, which 
insists that the "bottle bill" is ineffective. "It 
is an inaccurate and irresponsible docu
ment," charges Patrick VanKeuren, director 
of environmental ser-vices at American Can 
Co. and chairman of the Oregon Beverage 
Industry Task Force, a group of companies 
that opposes the statute. Van Keuren says 
the litter data. gathered before and after the 
law cover different stretches of highway. 
"They are statistically not comparable," he 
says. Furthermore, he claims that Eileen 
Claussen "is the leading advocate of a. na
tional bottle bill," and is therefore "biased:• 
Says he: "The proliferation o! the Oregon law 
would be extremely harmful to the country." 

Ms. Clausen, a program manager at EPA's 
Office of SOlid Waste Management, admits 
that the data, furnished by the Oregon 
State Highway Dept., cover different stretches
of road. "But the highways are so similar 
that the data. are fully comparable," she con
tends. She also denies the advocacy charge. 
"I did testify in Montgomery County, Md. 
[which held hearings on a simllar law], but 
I merely presented the findings. I suggested 
the county make up tts own mind." 
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NATIONAL IMPLICATIONS 

The dispute reflects issues that transcend 
•Oregon. The state has only 1% of the na
tion's population, and its beverage markets 
are dominated by local brewers and bot
tlers who stand to lose very little from the 
law. But if similar laws are passed else
where, they could spell disaster for many 
companies. More than half the cans pro
duced annually are beverage containers-a 
fast-growing market that could be crippled 
wherever Oregon-type laws appear. Bot
tle makers stand to make some short-run 
gains at the expense of cans, but wide
spread acceptance of returnables would even
tually erode bottle sales, too. One statistic 
:;bows how vast the impact could be: Some 
90-billion beverage containers will be pro
duced this year-450 for every man, woman, 
and child. 

If the law spreads, it could also restructure 
the beer industry. The major brewers de
pend on lightweight, nonreturnables to com
pete in markets far from their breweries. 
For example, National Brewing Co. of Phoe
nix, which ships Colt 45 Malt Liquor to 
Oregon, watched its transportation costs soar 
from 32¢ a case to 72¢ after the law was 
passed. The problems are not as severe for 
soft-drink companies, since national brands 
are bottled and canned locally. But con
venience containers are partly responsible for 
the huge per capita rise in consumption of 
soft drinks-from 4 oz. a day in 1960, to 
SY:z oz. in 1971-and manufacturers worry 
that such laws will slow growth. 

INEFFECTIVE AND COSTLY 

With so much at stake, the various com
mercial interests immediately attacked the 
Oregon bill as ineffective. But their early 
conclusions now seem dubious. For example, 
a senior vice-president of the American 
Iron & Steel Institute noted that the share 
of returnable bottles in glass litter increased 
from 27% just before the law took effect 
to 50% three months later. But because non
returnable bottles were off the market, the 
proportion of returnables was bound to go 
up. Other evidence purporting to show the 
law a failure ignored the fact that litter is 
seasonal-more in summer, less in winter. 
"You must compare winter months this 
year with winter months last year," says 
Eileen Claussen. 

Oregon Governor Tom McCall also ignored 
seasonal factors when he made his widely 
quoted statement declaring the law "a rip
roaring success." It was this war of press 
releases drawing unwarranted conclusions 
that lead the EPA to make its preliminary 
study. The agency is also funding a more 
definitive study that will contain crucial data 
on summer littering. 

Meanwhile, several important questions 
persist. Even assuming that Oregon-type 
laws reduce litter, are the benefits worth the 
costs? Will consumers pay more for bever
ages? Will such laws help alleviate the more 
pressing solid-waste problem? 

Beer and soft drink prices have risen in 
· Oregon since Ms. Claussen completed her 
study. But because retail prices vary from 
store to store and because of the price freeze, 
meaningful data are scant. Moreover, no one 
knows what portion of the price increase can 
be attributed to the bottle b111. According to 
Van Keuren of American Can, Oregonians 
will pay $10-milllon more for their beer and 
soft drinks this year, most of it because of 
the new law. The total, he says, is 15 times 
as much as Oregon spends to pick up all its 
Utter. And, he points out, banning throw
away containers does nothing to deal with 
other Utter, which accounts for 80% of the 
problem nationwide. 

Ms. Claussen insists that beverage prices 
in returnable bottles are st111 lower than they 
were in nonreturnable cans. "The refillable 
system is cheaper," she says, "because of 

lower container costs." And since container 
litter is highly visible, "a mandatory deposit 
bill is one way to fight litter," she says. "It's 
up to the community." 

LARGER GOAL 

Though the Oregon law was set up to curb 
Utter, it now figures in the growing debate 
over how best to deal with solid waste in 
cities. The beverage container interests favor 
resource recovery-a system that would turn 
a -garbage load into a resource lode of metal, 
glass, and energy. Oregon-type laws, they 
say, destroy the econoinlc feasib111ty of re
source recovery because they effectively re
move cans, which have high scrap value. 

But Connecticut, which is setting up a 
statewide resource recovery network, claims 
that its system will derive most of its revenue 
from user charges levied on participating 
towns, rather than from the sale of scrap. 
In any event, it will be years, perhaps, dec
ades, before the bulk of the nation is served 
by recycling systems. One big reason is that 
transportation rates and depletion allow
ances discriminate against scrap in favor of 
raw material consumption. 

Though environmentalists favor resource 
recovery, they also want to cut garbage 
through "resource reduction." According to 
new EPA data, beverage containers account 
for 7% of municipal solid waste, a tempting 
target for source reduction as well as mate
rial and energy savings. But this approach, 1s 
not so clear-cut, either. If most people simply 
throw away their returnable containers, a 
city's waste load may actually increase. The 
reason: Returnable bottles are much heavier 
than cans or throwaway bottles. Also, re
turnables require more packaging. 

In the end, both source reduction and re
source recovery may be necessary to manage 
the nation's soaring garbage load. For all 
their convenience, one-way containers impose 
social costs-an increase in either litter or 
municipal refuse plus added material and 
energy use. They are bound to be the target 
of environmentalists and legislators for years 
to come. 

OREGON'S BOTTLE BILL: THE FIRST 
6 MONTHS 

(By Eileen Clausen) 
Since October 1, 1972, all beer and soft 

drink containers sold in the State of Oregon 
have been required to carry refund values. 
Cans with pulltab openers have been banned 
outright. This is the first law of its kind to 
be enacted by a State, and it has caused a 
great deal of interest in State legislatures 
throughout the country. This paper provides 
a brief analysis of the Minimum Deposit Act 
and an assessment of its impact since its 
date of enactment. 

THE LAW 

Oregon's "Bottle Bill," signed into law in 
June 1971 by Governor Tom McCall, went 
into effect October 1, 1972. The Act required 
a minimum 2-cent refund to purchasers on 
the return of "certified" containers of beer, 
malt beverages, and carbonated soft drinks, 
and a 5-cent refund on the return of all 
other beverage containers. Certified con
tainers are defined as containers that are 
used by, and that will be accepted for reuse 
by, more than one manufacturer. In addi
tion, the law outlaws the sale of the flip
top or pull-tab beverage container. 

Industry reaction to the measure was pre
dictably negative, and suit was filed Janu
ary 24, 1972, in the Circuit Court of the State 
of Oregon by various container manufac
turers, brewers, and soft drink manufac
turers who claimed that the Oregon law was 
unconstitutional. The defendants were the 
Oregon Liquor Control Commission and the 
Oregon State Department of Agriculture. The 
plaintiff's argued: (1) that the statute vio
lates the commerce clause of the U.S. Con
stitution by imposing an excessive burden on 

interstate commerce, and by favoring local 
concerns at the expense of distant inter
state operators; (2) that the statute violates 
the equal protection clause of the U.S. Con
stitution by differentiating between carbon
ated and noncarbonated soft drink contain
ers; (3) that the statute violates the due 
process clause of the U.S. Constitution by 
lacking a real and substantial relationship 
to the objectives sought by the law. The de
cision of the Court, which was rendered Sep
tember 1, 1972, declared the act constitu
tional. The September 1 ruling has been ap
pealed to the Oregon Court of Appeals by the 
plaintiffs. 

The major purpose of the bottle bill 1s 
to control litter in the State of Oregon. In 
a region with a demonstrated concern for en
vironmental quality and an emphasis on out
door recreation, it was considered essential 
that measures be taken to avoid the wide
spread Uttering that had become character
istic of the region's beaches, highways, and 
other public areas. A mandatory deposit 
mechanism, designed to provide disincentives 
for throwing away containers, was chosen as 
a means of reducing the beverage container 
portion of litter. 

EFFECTIVENESS OF THE LAW 

In a 1972 study by Research Triangle In
stitute, beverage containers were estimated 
to constitute 19.1 percent of roadside Utter 
by item count.1 The breakdown by container 
type was 73.1 perecnt cans, 17.0 percent non
refillable bottles, and 9.9 percent refillable 
bottles. By container content, beer repre
sented 71.3 percent, soft drinks 25.7 percent, 
and wine and liquor 3.0 percent of all bever
age containers in Utter. 

Beverage containers contributed a far 
greater percentage of the volume of roadside 
Utter. A survey conducted by the State of 
Oregon indicated that beverage containers 
formed approximately 62 percent of the vol
ume of litter. Analyses by Midwest Research 
Institute revealed that consumer percep
tion of beverage containers in Utter seemed 
to be based more on their volume than their 
numerical frequency of occurrence.2 

Shortly after the bottle bill was passed tn 
1971, Utter surveys were made on a monthly 
basis by the Oregon State Highway Depart
ment. These surveys were continued after 
enactment of the legislation so that data 
could be obtained on the effectiveness of the 
law in reducing the beverage container por
tion of Utter. Release of these data to the 
public caused considerable controversy. Some 
industry groups claimed that the data col
lected prior to enactment of the bottle btU 
were not comparable with the data collected 
since October 1, 1972, because the early data 
included beverage-related paper in the non
returnable container total. This was ques
tioned by officials in the Governor's office, 
and is as yet unresolved. Even if one assumes 
that this view is correct, there is little 
change in the basic results of the Utter 
analysis. Beverage-related items totaled less 
than 2 percent of the total for the period 
since the law went into effect. Other litter 
studies, including the study for Keep Amer
ica Beautiful, Inc., by Research Triangle In
stitute, showed beverage-related paper as 
representing below 12 percent of total lit
ter. A deduction of either amount to adjust 
the figures before the bill's enactment pro
duces only a Inlnor change in the results. 

Preliminary comparisons between the win
ter prior to enactment (1971-1972) and the 

1 Bingham, T. H., and P. F. Mulligan. The 
beverage container problem; analysis and 
recommendations. U.S. Environmental Pro
tection Agency, Sept. 1972. 190 p. (Distrib
uted by National Technical Information Serv
ice, Springfield, Va., as PB 213 341.) 

s Midwest Research Institute. The national 
impact of a ban on nonrefillable beverage 
containers. Kansas City, Missouri, 1971. 120 p , 
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present winter (1972-1973), for example, re
vealed that the law had a significant and 
positive impact on litter in Oregon (Table 
1). For these winter months for which litter 
data wa-e collected in 1971 and 1972, bever
age containers averaged 7,787 per month 
based on 29 one-mile surveys. This repre
sented 269 items per mile per month. Data 
for the winter after enactment of the legis
lation showed a definite drop. For the three 
winter months of 1972 to 1973, there were 
1,274 containers Uttered per month based on 
25 one-mile surveys, for an average of 51 
items per mile. This was a decrease of 81 
percent, or 218 items per mile per month. 
The proportion of beverage containers in 
Utter also dropped significantly, from 37 
percent before enactment to 18.9 percent 
after the law went into etlect. 

It is also important to consider that of the 
beverage containers in Utter since enactment 
of the law. only 24.1 percent were return
able bottles. The remainder were nonreturn
ables, presumably purchased before enact
ment of the law and stlll uncollected. If 
these nonreturnable containers are disre
garded in order to obtain a more realistic 
picture of current littering in Oregon as 
compared with littering before the law was 
passed, beverage containers in litter can be 
shown to have declined by approximately 96 
percent (from 7,787 items to 308 items). 

IMPACT ON INDUSTRY 

Although the initial effects of the law 
appear to indicate positive litter reduction, 
the bottle b111 has also been attended by 
some disruption in the beverage and bever
age container industries. The law apparently 
atlected container usage and sales. 

Container usage 
Prior to enactment of the bottle b111, the 

Oregon National Soft Drink Association re
ported that approximately 51 percent of all 
soft drinks were sold in refillable bottles, 8 
percent in nonrefillable bottles, and 41 per
cent in cans. This mix of containers changed 
significantly after October 1, 1972. In March 
1973, no nonrefillable soft drink bottles were 
being sold in the State. Cans had declined to 
less than 1 percent of the total soft drink 
market. Only Shasta Beverages, a warehouse 
brand distributor, continued to sell soft 
drinks in cans. 

In December 1971, the Oregon Liquor 
Control Commission reported that approxi
mately 35 percent of all beer in Oregon was 
sold in cans. During the first month of en
actment of the law, the percentage of cans 
decreased to 4.3 percent. This percentage de
clined still further, and by December 1972, 
99.5 percent of all beer was being sold in 
refillable bottles, with only 0.5 percent sold 
in cans. This shift resulted in lower cost to 
the consumer, as been in cans sold 1n March 
1973 at six for •1.68 (including a 30-cent de
posit), while certified refillable bottles of 
beer sold at six for $1.17 (including a 12-cent 
deposit). 

Pricesandsale3 
By March 1973, the Oregon market had seen 

neither a decrease in sales nor an increase 
in prices since the law had gone into etlect. 
In fact, beer sales for the fourth quarter of 
1972 showed an increase of 40,000 barrels 
over the fourth quarter of 1971, according 

to the Oregon Liquor Control Commission. 
(This represented an increase in beer excise 
taxes collected by the State of Oregon of 
$52,000). Sales of soft drinks, while not in
dicating an increase, did not indicate any 
unseasonal decrease either. 

As of March 1973, retailers in the State in
dicated that no retail prices had increased. 
and Oregon consumers were purchasing beer 
and soft drinks at lower prices on the aver
age than prior to the enactment of the law. 
This is because refillable bottles, which now 
account for almost all of beer and soft 
drink sales, are considerably cheaper for the 
consumer to purchase than nonrefillable 
bottles and cans. 

Container ind:ustry 
The metal container industry has been ad· 

versely atlected by the Oregon bottle bill. 
National Can Corporation, the largest metal 
can supplier to the Oregon market prior to 
October 1, 1972, had to close one of its plants 
in Yakima, Washington. This, in conjunction 
with minor shutdowns in other plants serv
ing the area, resulted in a total layotl of 82 
employees. 

Glass container manufacturers, while 
gaining in market share, have had to change 
from nonrefillables to refillable bottle pro
duction exclusively. If trippage rates are 
high (if each refillable bottle is returned and 
reused many times), the glass container in
dustry could experience a sales decline. No 
estimates are yet available on the impact of 
the law on this industry. 

Contract canners 
The State of Oregon had only one contract 

canner, Emerald Canning Corporation, prior 
to October 1, 1972. Emerald Canning recently 
announced that it could no longer continue 
to can soft drinks. Approximately 60 em
ployees were terminated as a result. It is 
anticipated that much of the volume once 
sold in cans w111 be sold in refillable bottles. 

Soft drink industry 
Major soft drink bottlers have said that the 

blll has not adversely atlected the soft drink 
bottling industry in Oregon. Most bottlers 
experienced a gain in market share, although 
this required increased investment in capital 
equipment to wash, fill, and deliver refillable 
bottles. No data were available concerning 
employment impact on the soft drink indus
try, although it seemed likely that, assuming 
no sales decline, employment decreases in 
the canning sector would be at least partially 
otlset by etnployment increases in bottling 
plants. 

Brewing industry 
The etlect of the Oregon legislation on the 

brewing industry has been mixed. Brewers 
operating in the Pacific Northwest have been 
favored, while shipping brewers (national
brand beer producers who ship their beer 
from outside the Pacific Northwest) have 
suffered adverse effects. Approximately 88 
percent of all non-bulk beer sales in the State 
since October 1 have been in certified 2-cent 
deposit bottles. 

Brewers within the States of Oregon and 
Washington have traditionally accounted for 
approximately 81 percent of the Oregon beer 
market. These brewers, all of whom have sold 
beer in certified containers since October 1. 
have been positively affected by the bill. Be-

cause of their efficient dstribution systems, 
and because the shipping distance from the
Oregon market to these northwest breweries 
has been minimal, the regional brewers have 
b.een able to acquire as many 2-cent deposit 
bottles as they can use. Since new refillable 
bottles cost as much as five times the deposit 
values, these brewers have experienced a sub
stantial decrease in costs. 

Shipping brewers, on the other hand, have
not been able to ship refillable bottles to and 
!rom Oregon economically. National Brewing 
Company, located in Phoenix, Arizona, tor 
example, increased its shipping costs into 
Oregon by 38 percent (from 32 to 44 cents per 
case) due to the weight and breakage factors. 
associated with refillable container distribu
tion. The cost of returning the empty con
tainers to Phoenix would be an additional 
28 cents. The economics associated with sell
ing nonrefillable bottles or cans of beer in 
Oregon were, however, worse for the brewing 
industry, and all brewers were using refillable 
containers for their Oregon sales. 

Most shipping brewers have also experi
enced low return rates partly because of the
speed with which regional brewers have been 
purchasing returned bottles. No data are yet 
available, however, on the specific costs and 
employment impacts associated with the 
brewing industry. 

Retail stores 
Oregon food retailers have already been 

inundated with empty beer and soft drink 
conta1nel'6. This has, quite naturally, re
sulted in increased costs to the retailer !or 
handling the returned bottles. Some addi
tional markup may be required to compen
sate the store for these additional costs. 
although no increases in price were passed 
on to the consumer as of March 1973. 

Retailers have also had substantial space 
problems due to the additional quantities of 
returned containers. Increased pickups and 
deliveries by bottlers were expected to mini
mize the space problem. 

TRENDS 

Oregon's bottle bill has now been in effect 
!or 6 months. Certain trends have begun to 
emerge, and data are becoming available to 
assess the effectiveness and impacts of the 
law. The following results can nevertheless 
be pointed to at this time: 

The beverage container portion of Utter 
decreased by at least 49 percent between 
winter of 1971 to 1972 and winter of 1972 
to 1973. 

Container usage has been dramatically 
altered by the law. Less than 1 percent of all 
soft drinks and 0.5 percent of all beer was 
being sold in cans as of March 1973. 

The enactment of the law has been at
tended by an initial loss of 142 jobs. A size
able number of new jobs may be created in 
the bottling industry to otlset these losses. 

More data wlll doubtless be forthcoming 
in the months ahead. To assist in the ac
cumulation and analysis of these data, the 
U.S. Environmental Protection Agency t.s 
providing the State of Oregon with a grant to 
evaluate the effectiveness and impact of the 
law. It is anticipated that this study wm 
provide an objective and definitive assess
ment of all the costs and benefits associated 
with the Oregon Minimum Deposit Act. 

A COMPARISON OF OREGON LITTER OATA BEFORE AND AFTER MINIMUM DEPOSIT ACT t 

Winter 
Before enactment After enactment average 

Winter Winter 
comparison 

October- per mile 
November December Febrr:H Winter paevre~if! November January February Winter average before/after 

1971 1971 average 1972 1973 1973 average per mile (percent) 

Total beverage containers •••••••••••••••••••• 8,527 9, 580 5,254 7, 787 269 1, 705 949 1,168 1,274 51 -81.0 

Returnable ••••••••••••••••••••••••••••• 971 1,060 689 907 32 316 272 335 308 12 -62.5 
Nonreturnable •••••••••••••••••••••••••• 7,556 8, 520 4,565 6,880 267 1,389 677 833 966 39 -85.4 

Total other litter •••••••••••••••••••••••••••• 15,860 11,«0 12,357 13,219 456 7,052 4,896 4,470 5,473 219 -51.9 
Total all items ••• --------------------···--·· 24,387 21,020 17,611 21,006 728 8, 757 5,845 5,638 6, 747 270 -62.9 
Beverage container percentage of total ••••••••• 34.9 45.6 29.8 37.0 37.0 20.7 16.2 19.4 18.9 18.9 -49.1 

t Oregon State Highway Department Litter Survey. 
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"THE GO-GO YEARS" A DELIGHT

FUL CONTRffiUTION TO AN UN
DERSTANDING OF A NEGLECTED 
CONGRESSIONAL RESPONSffiiL
ITY 
Mr. PROXMIRE. Mr. President, once 

1n a great while a book will come to my 
attention that is a joy to read and pro
vides a sharp, clear understanding of a 
comp icated problem. 

"The Go-Go Years," by John Brooks, 
is just such a book. All of us have been 
perplexed and bamed at one time or 
another by our great securities mark
ets, and the complicated and often as
tonishing ways in which a few men 
from time to time are able to use the 
markets to earn or lose immense sums 
of money. 

"The Go-Go Years" is a breezy, excit
ing course in how it has been done. Start
ing with the loss of some $450 million in a 
single day by Ross Perot, through the 
fabulous riches to rags saga of Eddie. Gil
bert, the heathen Chinee "Go-Go" 
manipulations of Gerry Tsai, the appal
ling "Back room" scandals of some of 
America's greatest brokerage houses and 
the putty-like susceptibility of too many 
in the accounting profession, John 
Brooks tells a fascinating story. 

This is a story from which Members 
of Congress can learn a great deal. This 
body as well as our handmaiden, the Se
curities and Exchange Commission, has 
a long, long way to go to provide the 
kind of consistent investor protection 
we should provide, and I do not know a 
more enjoyable way to learn the back
ground as well as to get into the mood 
to act on it than to read this book. 

Mr. President, I ask unanimous con
sent to kave printed at this point in the 
RECORD the New York Times review of 
''The Go-Go Years," by John Brooks. The 
review is written by Christopher Leh
mann-Haupt. In a couple of minutes of 
reading, this review can tell you whY the 
Brooks' book will represent an excellent 
investment of your time. 

There being no objection, the review 
was ordered to be printed in the RECORD, 
as follows: 
BooKS OJ' THE TIMES: Now THAT THEY ARE 

GONE-GONE 

(By Christopher Lehmann-Haupt) 
("The Go-Go Years." By John Brooks. 375 

pages. Weybrlght & Talley. $10) 
Economics may well be the dismal science, 

but there's nothing less dismal than a good 
book about money. And In a decade that's 
produced an unusual number of good ones, 
John Brooks' latest, "The Go-Go Years," 
seems to me .one of the best. For 1f "Adam 
Smith's" reports flew us on eye-opening Joy 
rides straight through the heart of the Wall 
Street Jungle-it The Times of London In
sight team sllthered exuberantly to the very 
bottom of Bemie Cornfeld's swamp in "Do 
You Sincerely Want to Be Rich?"-then Mr. 
Brooks' new book 1s a luxurious 474 flight 
from which we can suddenly discern the 
en tire terrain of the stock market 1n the 
ntneteen-s1xt1es. Oh, I know there are 
grounds for flagging his :flight to a stop be
fore it takes otr some wlll say that Wall Street 
no longer deserves to be viewed as a mirror of 
American society; others wm worry about 
Mr. Brooks's admiration for the political mid
dle-of-the-roac1ers who helped to ball the 
Street out of bankruptcy ln the early seven
ties (if principles lying somewhere between 

conservatism and liberalism can stUl be char
acterized as middle of the road) ; and stlll 
others wm wonder at the note of wistfulness 
with which Mr. Brooks wonders 1f the Wall 
Street he once knew and loved (sort of) 1s 
now dying. 

All of which is perfectly reasonable from 
an ideological point of view. But I must 
confess that I found myself sneaking past 
the ticket takers of morality and the Frisk
ems of ideology; I found myself settling with 
a huge groan of comfort into the first-class 
prose of Mr. Brooks s craft; and I found my
self Wide-eyed with wonder over how much 
he has shown us-and of what variety-in 
his :flight over the forest. 

MASS or DBAKATlC DliTAlL 

How, for instance, has he managed to ab
sorb us in such a mass of dramatic detaU and 
still make us feel as if we understand the 
stock market of the sixties as we never un
derstood it when it was happening? How 
has he successfully limned the decade's most 
memorable personalities-the :flashy Edward 
Gilbert, who slipped on his hardwood fiooring 
empire and slid all the way down to Brazil; 
Gerald Tsai, the mutual-fund genius from 
the Orient, whose market maneuvers became 
so scrutable that he collapsed under the 
weight of his audience; James Ling, the 
conglomerateur, who proved that two plus 
two could equal zero; and National Student 
Marketing Corporation founder Cortes Wes
ley Randell, who discovered the fountain of 
youth and polluted it ... How has Mr. 
Brooks brought these characters to life again 
and yet also made them function as card
board caricatures of his era? 

How has he succeeded in exploring Wall 
Street's physical environs-the atmosphere 
in the enormous back room, where the Puri
tan work-ethic sprang a leak and went down 
with a fortune in stock certificates on board; 
the ambiance of the thoroughfares below, 
which astonishingly booame a bull market 
for drug pushers; the scene around Trinity 
Church, where go-go churchmen sought to 
turn the Street people green, and hardhats 
countered by turning them black and blue ... 
How has Mr. Brooks so successfully painted 
in such details (all the way down to that in
famous crowd of streetmen that gathered 
every morning for a time to cheer for one 
streetwoman's secondary sex characteristic&), 
and yet still turned the Street in to a walk of 
American life? 

And how can he serve up such scathing de
nouncements of those go-go years--of the 
market's repeated practice of closing loop
holes in the law only after the public's money 
had drained through them; of the decline of 
the accounting profession's art into "crea
tivity"; of corporate impresarios who made 
love to their bottom lines; of the whole fast 
shuffle that in 1969-70 picked more money 
out of the public's pocket than the crash had 
in 1929 ($300-billion to $30-bllllon, Mr. 
Brooks scores it) ... How can he expose such 
disasters, and yet stlll convey his love for the 
brawl of the Street and his sorrow that it 
may now be on the verge of extinction and 
that, indeed, "This may be, conceivably, one 
of the last books to be w:riltten about 'Wall 
Street' in its own time," as he concludes? 

NO EXPLAINING IT 

I suppose I could speculate on how Mr. 
Brooks has done tt-l could imagine the 
charts and diagrams he must have pasted 
around his writing room to remind him 
where the various pieces fit in; conceive how 
he must have tinkered and tinkered to make 
each of them carry its full load; and guess 
how he must have polished to make his prose 
roll-until the entire machine hummed 
smoothly from its beginning (Texas bil
lionaire H. Ross Perot rides onto the scene) 
to its end (H. Ross Perot rescues the Street 
!rom itself, marries lt, and rides lnto the 
sunset). But in fact I can't explain exactly 

how Mr. Brooks makes It all work so well, 
any more than I can diagram how 0. J. Simp
son gains ground. 

All I know is that Wall Street is one of the 
forests most difficult to see for its trees (and 
how many people can even tell about the 
trees-whether they are growing or falling 
over?). Yet Mr. Brooks has fiown us over the 
terrain and shown us everything from the 
topography to the bulls and bears sporting 
beneath. So please don't take "The Go-Go 
Years" too much for granted; as effortlessly 
as it seems to fiy, it is nonetheless an un
usually complex and thoughtful work of so
cial history. 

PROBLEMS INVOLVED IN DEPEND
ENCE ON MIDDLE EAST OIL 

Mr. JACKSON. Mr. President, in a 
recent speech at the Johns Hopkins 
School for Advanced International Stud
ies, Dr. John H. Lichtblau of the Petro
leum Industry Research Foundation 
discussed the problems involved in our 
growing dependence on Middle East oil. 

Dr. Lichtblau's analysis makes clear 
that there are sound reasons of econom
ics as well as conservation for future 
production curtailment in some form 
by the major exporting countries. This 
conclusion reinforces the arguments in 
favor of moving the United States to
ward the option of energy self -sufiiciency 
as rapidly as possible. 

Dr. Lichtblau's speech also under
scored the urgent need for slowing the 
rate of increase in oil demand. He notes 
that at an annual average growth rate of 
5.5 percent, much less than the rate 
over the past decade, we would consume 
about 133 million barrels per day or 48 
billion barrels in 1993. 

Assuming the world ratio of annual 
production to proved reserves drops from 
its current level of 35 years to 15 years 
within that period, we would need 663 
billion barrels of proved reserves in 1993. 
Deducting from this the world's current 
proved reserves results in required new 
finds of 768 billion barrels to meet the oil 
requirements of the next 20 years. This 
would be about 80 billion barrels more 
than we found in the last 20 years and 
only 7 percent less than all the recover
able oil found 1n the world-exclusive of 
the Soviet bloc-since 1859. 

Mr. President, I ask unanimous con
sent that the full text of Dr. Lichtblau's 
speech be printed in the RECORD. 

There being no objection, the speech 
was ordered to be printed in the RECORD, 
as follows: 
MIDDLE EAsT OIL AND THE U.S. ENERGY ClusiS. 

(Speech by John H. Llchtblau) 
(A paper dellvered at the Seminar, "The 

Mounting Energy Crisis and the Middle East•• 
held at Johns Hopkins University, School for 
Advanced International Studies, Wash
ington D.C.) 

This summer the U.S. faced a small but 
real gasoline shortage. This winter we may 
well have to contend with a real heating on 
shortage. We are also encountering problems. 
in supplying our airlines with sufficient Jet 
fuel and our trucks, buses and raUroads wlth 
all their diesel fuel requirements. 

COncurrently, the oU exporting countries. 
in the Midlle East and North Africa which 
contain 2/S of the world oU reserves are. 
partially or fully natlonallzlng U.S. and 
other Western oU companies; some of them 
are al!o curtaUing production and are tnt!· 
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mating that these actions and others yet to 
follow are taken in retaliation against our 
Middle East policy. 

The public and the press have tied these 
two factors--the U.S. oil shortage and the 
actions and pronouncements in the Middle 
East-together and have concluded that the 
real reason for the shortage is our depend
ency on Middle East oil and the reluctance 
of these countries to let us have sufitcient 
,supplies. The recent controversial cover of 
'Newsweek showing an Arab in traditional 
·headdress holding the nozzle of an American 
gasoline pump and the words "Arab Oil 
,Squeeze" emblazoned across it is typical of 
many such comments in the U.S. press relat
ing our oil shortage to Arab policy. 
· The connection is understandable because 
of its apparent and simple logic. Nevertheless, 
it is quite wrong, at least up to now. For one 
thing, our dependence on Arab oil is very 
small. In the first five months of this year 
only 6.4% of our total crude oil supplies came 
from Arab sources, or 7.4% if we also include 
Iran-the only non-Arab exporting country 
in the Middle East. 

Next, the Arab countries have by no means 
shut off or curtailed their oil supplies to 
the u.s. The 790,000 b/d we received from 
them in the first 5 months represent a 63% 
increase over a year ago. 

Above all, there is no general crude oil 
shortage in the world at this time. Otherwise, 
western Europe, Japan, and other large oil 
importers would also be affected. As it is, only 
the u.S. among major industrial countries is 
suffering from it. 

Since no oil exporting country has taken 
special steps to withhold oil just from the 
·u s the reason !or the shortage is obviously 
iz{~~nal. we need look no further than our 
domestic refining capacity. For a variety of 
'reasons u.s. refiners have not built sufficient 
capacity in recent years to meet the growth 
.in demand. As a result domestic refineries, 
currently running at virtually full capacity, 
are no longer able to meet the demand of all 
customers. This is the reason for our gaso
line shortage and our potential heating oil 
shortage. Had we 10% additional refining 
capacity right now, neither o! these two 
shortages could have occurred. Since the 
gasoline and dist1llate fuel oil export capa
city o! foreign refineries is quite limited, we 
can alleviate the shortage only partially 
·through additional imports o! these products. 

our only course of action is to build new 
refineries as rapidly as possible. Here the un
certainty over future Middle East oil supplies 
may have an impact because planned re
finery projects may not materialize for lack 
of secure crude oil supplies. But since it 
.takes 3¥2 years to build a new refinery and 
since the starting date is May 1, 1973, the day 
the President removed crude on import con
trols, U.S. gasoline and heating oil supplies 
will be tight for the next 3 years and spora
dic shortages will occur even if the Middle 
East were to be a politically and economically 
secure supply source for U.S. importers. 

This does not mean that Arab or other 
foreign oil may not be used in the future for 
political purposes against the U.S. Those 
leaders who have warned of such action may 
well be in a position to bring it about. But 
it has not happened yet and is not likely to 

·happen in the immediate future. Any U.S. 
oil shortage this year and probably also next 
must be traced to our own past policy, par
-ticularly our oil import policy, rather than 
to anti-American acts by foreign oil produc

..ers. It may not appear that way in view of 
what has happened to the cost of the oil we 
import or to American enterprises operating 
in some major foreign oil producing coun
tries. But none of these acts have been di
rected specifically against the U.S. and many 
are, in fact, primarily economic measures 
taken in the national interest of the coun
tries concerned. 

The oil producing countries have done 
three things in varying degrees since 1970 
which have affected us: They have sharply 
and more or less uniformly raised the tax 
revenue per barrel of exports, they have re
quested and received a share in the equity 
and production of the foreign companies 
operating on their soil and they have na
tionalized several foreign companies. Some 
of these actions were accompanied by polit
ical attacks against America. 's Middle East 
policy, attempting to tie the twc;> together. 
But the real reason for these a.ct10ns is the 
recognition by the oil countries that their 
international economic position had changed 
drastically in recent years and that the time 
was ripe to benefit from these changes. 

The first and foremost factor in this is 
the overwhelming importance of foreign oil 
in the economies of the industrial nations. 
This may sound like a cliche by now. But, in 
fact, it is only since 1967 that imported oil 
has accounted for at least half of Western 
Europe's total energy needs and only since 
1971 that all increases in U.S. oil require
ments had to come from overseas sources. 

The second factor is the awareness that 
in the short run no real substitutes of any 
kind exist for oil and in the long run such 
substitutes would be far more expensive 
than oil at the world prices prevailing in the 
late 1960's. The apparent terminal decline 
of the European coal industry, the shift 
from coal to cleaner fuels in the U.S. and the 
massive delays in developing nuclear energy 
helped to form this awareness. 

Finally, there is the growing desire of all 
developing countries to have more control 
over their economies and particularly their 
natural resources. This desire has been 
greatly enhanced by evidence in recent 
years--particularly in Latin America.--that 
nationalization of private foreign enterprises 
is really much less risky, from the political, 
economic and military point of view, than 
had been assumed. 

These are the underlying trends affecting 
the oil policies of the Middle East countries 
and they will continue to determine their 
policies regardless of what we do because 
they make sense for the oil producing coun
tries. Thus, on prices will continue to rise 
and the control of oil production and exports 
will continue to shift from the companies to 
the governments. 

For the U.S. and other importing nations 
this will mean less security of supply and 
higher energy costs for the foreseeable fu
ture, notwithstanding the comforting theory 
expounded by some academic economists that 
once the private international companies get 
out of the on producing and exporting busi
ness competition among the national oil 
companies will drive prices down again. So 
far, exactly the opposite has occurred. The 
market competition which clearly existed 
when the international oil companies were 
in control, so to speak, has started to erode 
as their control has declined. So far, most 
sales by national companies of their newly 
obtained participation oil have been at prices 
above the previously existing market level. 

There are several reasons why this situa
tion is not likely to change to one of vigorous 
market competition. In the first place, the 
national companies do not function like 
private companies. Their ultimate responsi
bUity is to their government and their func
tion is to be an instrument of government 
policy. The private companies, by contrast, 
must ultimately account to profit minded 
shareholders !or their actions. Secondly, the 
existence of a well functioning and highly 
respected coordinating institution in the 
!orm of OPEC could be expected to inter
vene if large scale price competition threat
ened to develop among OPEC members. 
Thirdly, only two or three of the 11 OPEC 
members are in a. position to seek substan
tial increases in market shares. These are 

Saudi-Arabia, Iran and, to a smaller extent, 
Iraq. 

The other OPEC members will not be able 
to maintain their world market shares 
beyond the next few years. But, with a 
steadily expanding world oil market all 
OPEC members will be able to increase their 
exports if they are able to do so. Under these 
circumstances, vigorous market competition 
among state oil companies is not likely to 
dn~~ t 

My analysis of the underlying trends of 
Middle East oil developments does not imply 
that we can ignore potential political threats 
to Middle East oil supplies. If any of the 
major exporting countries should actually 
curb existing production or prevent required 
increases in production for a. specific for
eign political reason and maintained the re
striction until the reason is removed the ef
fect could obviously be quite damaging. We 
all know that the possibility of such action 
has been raised and this has to be taken 
seriously. 

However, here too, we must be sure to dif
ferentiate between economic and political 
motivation, notwithstanding the rhetorics in 
producing and consuming countries which 
tend to obscure this difference. Two Middle 
East countries have already taken action to 
limit production. Both actions have had a 
perceptible negative effect on world oil sup
plies. Yet, neither action can be considered 
a political gesture against the U.S. or any 
other importing country. Libya's oil produc
tion just before the first reductions ordered 
by the government in June 1970 stood at 
3.6 million barrels daily and was rising at a 
rapid rate. It is now generally agreed that 
this was excessive relative to Libya's proved 
reserves, variously estimated at 25 to 30 btl
lion barrels. The magnitude and suddenness 
of the reductions in the midst of negotia
tions was obviously designed to put pressure 
on the companies. But the production rate 
of May 1970 could not have been sustained 
in any case. Furthermore, it makes sense for 
Libya not to let its total known recoverable 
reserves be drained in 20 to 25 years but to 
spread the income from this resource over a 
longer period and make additional produc
tion dependent on additional finds. 

Similarly, the freezing of the 1971 pro
duction rate in Kuwait for the past two 
years is based on the belie! of that coun
try's legislature that existing reserves are 
inadequate to permit further increases. An 
important consideration in this decision was 
the !act that Kuwait, even more than Libya, 
could in the short run not usefully absorb 
the additional funds resulting from a maxi
mization of production !rom existing re
serves. For both countries a longer pay out 
period with smaller annual income incre
ments would seem nationally preferable. 

Simlla.r considerations could in the fu
ture well lead to simllar action by other 
Middle East countries. We know already that 
Iran expects its production to peak at about 
8.5 million barrels daily. This would be only 
some 2¥2 million barrels above its present 
production rate. Furthermore, with the ex
pected steady growth in revenue per barrel 
there is no longer a cost attached to post
poning production. Most producing countries 
have come to accept the principle that "oil 
in the ground is worth more than money in 
the bank." The truth o! this axiom has been 
dramatically illustrated 1n the last three 
years as tax costs per barrel rose by 75% at 
the Persian Gulf and about 160% in Libya, 
excluding participation cost. The axiom 
would have applied if tax costs had risen 
by only 25%. And of course curtailment of 
production tends to generate price increases, 
making resource conservation a paying prop
osition. 

Thus, there are sound reasons of economics 
as well as conservation for future produc
tion curtailment in some form by the major 
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exporting countries. It is of course possible 
that the curtailments may go beyond eco
nomic requirements so as to exert interna
tional political leverage or, conversely, that 
economically desirable curtailments may be 
postponed for political reasons. This is the 
principle political risk faced by America and 
other major oil importers in the years ahead. 
We must remember, however, that not all 
actions by Middle East oil producers which 
may affect us negatively need to be politically 
motivated. 

What can we do about our growing de
pendency on Middle East oil? In the short 
run relatively little, as has so often been 
pointed out in the last couple of years. The 
view recently expressed by a high government 
official that in 3 or 4 years the U.S. may once 

_ again be more or less self sufficient in oil 
supplies deserves high marks for optimism 
but for nothing else. 

One thing that could be done within the 
next four years is to develop strategic stor
age facilities so that we would be less im
mediately affected by any foreign supply 
reduction or interruption. This would in
clude not only the importation of foreign oil 
for emergency storage but also the develop
ment of our now unused and unavailable 
naval petroleum reserves for this purpose. 

In the longer run-the period beyond 
1981-we have quite a number of options to 
reduce or at least stabilize our Middle East 
on imports. To a large extent these options 
are the direct function of the producing 
countries' current pricing policies. Oil, like 
most essential commodities, has a low short 
term elasticity of both supply and demand 
but a considerably higher long term elas
ticity. 

It is therefore quite likely that as oil prV.:es 
rise the demand for oil will be affected. The 
remarkable shift to smaller cars this year 
coincidental with the nation's first peacetime 
gasoline shortage is a sign of this trend. If 
all existing U.S. passenger cars were of the 
compact or subcompact variety, our current 
gasoline consumption might be Ya less. Gov
ernment tax policies could help to accelerate 
this trend towards smaller cars. 

In the longer run-the period beyond 
tion between price and consumption exists in 
the long run. As the cost of heating fuel 
rises, the expenditure !or additional insula
tion to conserve heat becomes increasingly 
attractive. 

Industrial consumers of on will also want 
to ut111ze the product more efficiently as its 
cost increases. There is considerable room for 
such improvement in this particular market. 

But it is on the supply side that we can 
expect the price increase to have the most 
drastic impact. All of the synthetic crudes-
shale oil, tar sands, liquefield coal-become 
competitive at crude on equivalent prices o! 
$5-$6/bbl which is likely to be the cost of 
imported and new domestic crude oil in the 
mid-1970's. 

Without trying to belittle the technical 
and environmental problems in developing 
synthetic oil on a large scale, I believe once 
the process becomes commercially competi
tive, which has not been the case so far, we 
have the genius to bring it into commercial 
production. Eventually, synthetic fuels wlll 
make a. significant dent into our need !or 
imported oil. 

Atomic energy will make another dent. 
This source of power is already considerably 
cheaper than oil in generating electricity. 
Three years ago this was not the case. After 
1980 virtually all the growth in U.S. electric 
power requirements 1s expected to come from 
nuclear plants. 

Thus, given time, technology and deter
mination, we should be able to start reducing 
our dependence on overseas oil !rom the early 
1980's on. 

I would like to conclude my remarks with 
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one additional point. Suppose there were no 
political risks in relying on Middle East and 
other foreign on and suppose world oil prices 
were still at approximately the level of the 
first half of 1970, with no radical changes 
in sight. 

Given these idyllic conditions, how much 
longer could we and the rest of the world 
go on using crude oil at our accustomed 
growth rate. I believe that within 15 years 
we would have to take the same measures 
to curb the growth in demand and develop 
crude oil substitutes that we are now be
ginning to take. 

Let us look at a few figures. Currently the 
world, exclusive of the Communist coun
tries, is consuming about 46 million b/d or 
17 billion barrels a year. At an average an
nual growth rate of 5.5 %--considerably less 
than the 7.5% rate of the last 10 years--we 
would consume about 133 million b/d or 48 
billion barrels in 1993. Assuming the world 
ratio of annual production to proved re
serves drops from its current level of 35 
years to 15 years within that period, we would 
need 663 billion barrels of proved reserves 
in 1993. Deducting from this the world's 
current proved reserves results in required 
new finds of 768 billion barrels to meet the 
on requirements of the next 20 years. This 
would be about 80 billion barrels more than 
we found in the last 20 years and only 7% 
less than all the recoverable oil found in the 
world (exclusive of the Soviet Bloc) since 
1859. 

We might find the requ1red quantities but 
it is likely to be an increasingly dlfficult and 
therefore costly process. As we approach the 
end year of our period some evidence of sup
ply strains would probably begin to show 
up. After 1993 these strains would rapidly 
increase. Furthermore, as producing coun
tries see their reserve/production ratios de
cline year after year, they could be expected 
to conserve their remaining reserves by put
ting a lid on production increases. All of this 
would put us in about the same position 
we are in now regarding the need to curb 
growth rates in demand and find alternate 
supply sources. Only the date would be the 
second half of the 1980's instead of the first 
half of the 1970's. 

Certainly, the benefits to us and other im
porting countries !rom another 15 years of 
access to foreign crude oil on the terms that 
existed in the late 1960's would have been 
considerable. But even under the best of 
circumstances we would have to address our
selves to the problem of inadequate world 
crude oil supplies well before the end of 
this century. 

THE ENERGY CRISIS-ADDRESS BY 
SENATOR ROBERT C. BYRD 

Mr. McCLURE. Mr. President, yester
day I was privileged to attend the In
ternational Coal Symposium at the Mad
ison Hotel and listen to a thought-pro
voking speech on the energy crisis by the 
distinguished Senator from West Vir
ginia (Mr. RoBERT C. BYRD). 

The importance of this conference was 
underscored by the fact that Senator 
BYRD took time from his busy schedule 
to participate in it. His remarks were 
most timely-not only because the energy 
problem occupies our uppermost 
thoughts, but also because of the events 
taking place in the Middle East. 

Senator BYRD made this abundantly 
clear when he said: 

We have come to the point in world devel
opment where intelligent co-operation among 
nations is not just something to be desired
it is a matter of sheer survival. 

Mr. President, I ask unanimous con
sent that the full text of the Senator's 
remarks to the Symposium be printed 
in the RECORD. 

There being no objection, the remarks 
were ordered to be printed in the RECORD, 
as follows: 

SPEECH BY SENATOR ROBERT C. BYRD 

Mr. Chairman, gentlemen, it is indeed a 
pleasure for me to have been invited to be 
with you today at this initial international 
gathering of coal men from the United States 
and overseas. In this day and age when 
detente, rapproachment, and international 
understanding are becoming almost everyday 
words, it is gratifying to know that men 
whose lives and works are intimately con
cerned with that most valuable resource up
on which my home State of West Virginia 
for so long depended, are not lagging behind 
in the search for meaningful co-operation 
among men and nations. 

We have come to the point in world devel
opment where intelligent co-operation among 
nations is not just something to be desired
it is a matter of sheer survival. It is no longer 
possible, even for this industrial colossus 
that is the United States, to go it alone, even 
if we wanted to. It is even less possible for 
smaller nations that lack our immense re
sources. And this reallzation is not confined 
to matters diplomatic, political or military. 
It includes matters of fuel and food, which 
in the final analysis, are much more basic to 
man's survival. It is estimated that if the 
world population increases at the same rate 
for the next quarter-century as it has in the 
last twenty-five years, by the beginning of 
the twenty-first century, nearly half of the 
population of the world wlll starve, unless 
man's ingenuity and technology find ways to 
produce food currently beyond his capablli· 
ties. 

There is very little doubt that most o! 
that technology, if it is to be developed, will 
depend substantially on there being an 
adequate supply of energy to drive the ma
chines that our brains produce. Present sup
plies of energy fuels, with the exception of 
coal, are in even more hazardous states than 
are our food potentials. While it is easy to 
think of the vast oil reserves of the Persian 
Gulf as being limitless, they are very far 
from being limitless. That is what we once 
thought of the supplies of oil and gas in the 
United States, and current shortages are 
bringing home to us the fallaciousness of 
that belief. What has happened in the ener
gy fuels field nationally, is now happening 
in the energy fuels field globally. 

The equation is really very simple. Food 
and of equal human survival-not Ameri
can survival, or British survival, or French 
survival, or German, Spanish, Belgian or 
Canadian survival, but the survival of life on 
this planet and the continued existence of 
the human animal, of whatever national 
origin. 

This cataclysm is not going to happen to
morrow. It may not happen in the lives of 
our children. But happen it will if we are 
not prepared to start--and start immediately 
to regard the natural resources of the earth 
as our -only guarantee of the continua
tion of life on this planet. There has to be 
an intelligent accommodation between na
tional and international priorities and the 
priorities of human survival. And while 
man's moral consciousness is struggling to 
catch up with his intellectual and technol
ogical excellence, it behooves us all to take 
stock of what we must do to maintain a rea
sonable standard of life while the gap 1s 
being bridged. 

The shape of things to come in world en
ergy fuels was graphically illustrated re
cently when Colonel Muammar Qea.ddaffi of 
Libya expropriated the assets of two Amer
ican oil companies, and assumed majority 
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control of two others. The Libyan leader 
described these actions as "a strong slap on 
America's cool, arrogant face." The oil na
tions of the Persian Gulf, while maintain
ing a posture of friendliness toward the 
United States and the West, are nevertheless 
throwing out hints that they are in the 
driver's seat. The driver, they indicate, is 
no longer only the chauffeur-he is now also 
the owner. And the former owners are go
ing to have to pay heavy fares , even to ride 
in the back seat. If they won't pay the fares, 
they won't even be allowed in the vehicle. 

This is hard to take for powerful na
tions which have been accustomed to cock
ing an economic eyebrow and watching the 
world tremble. It is also a valuable, though 
painful lesson in the art of looking forward. 

Though America is not the only culprit in 
the world, we bid fair to be the leader in 
the profligate use of oil, gas, and electricity. 
We have long since passed the point where 
the mindless overuse of our energy resources 
provided only comfort and convenience, and 
for years we have wallowed in unnecessary 
luxury, where the electric toothbrush and 
electric knife, electric hairdryers, and elec
tric juice-squeezers have come to be the 
symbols of the "good life." I have no more 
desire than anyone else to go back to the 
days of t:1.e outside toilet, or the days when 
we risked a broken wrist every time we 
cranked up the old flivver, but I am also a 
:firm believer in '~he value of self-discipline 
and the character-building properties of 
moderate self-denial. It is an unfortunate, 
but inescapable trait in humans that for 
every ounce of ease that our technology 
provides us with, there is a concomitant 
ounce of laziness added to our characters. 
For fifty years in American society, the ques
tion "Why do it the hard way when you can 
get the same result doing it the easy way?", 
has been a valid question. The incredible 
technological advances of the first half of 
this century have made America into prac
tically a pushbutton society. It is almost 
frightening to think of how many of our 
everyday activities, at work and at play, are 
becoming subject to the control of com
puterized systems. I sometimes fear that 
man's intellect and ingenuity have gone so 
far, so fast, that we are in imminent danger 
of developing ourselves out of our own 
control. 

Though that may be overstating the case, 
it is not an exaggeration of thought to 
wonder whether a continuation of sybaritic 
living would sap many of the strengths in
herent in the American character. Fortu
nately, it is not too late for a reappraisal of 
our priorities, and it is just possible that 
some of the inconveniences that may be 
visited upon us by an unavoidable cutback 
in our luxuries, may be blessings in disguise. 

We are all familiar with the story of the 
man who asked his friend why on earth he 
was banging his head against a brick wall, 
and his friend replied "Well, it feels so good 
when I stop." I do not go quite that far, but 
I am inclined to think that we Americans 
would come to no harm-and might be done 
some good-if a few exigencies replaced a 
few excesses for a reasonable period. of time. 

Almost two years ago, a group of scien
tists at the Massachusetts Institute of Tech
nology published a book entitled "The Limits 
to Growth". In it, they argued that the 
mushrooming growth of population and 
production would reach earthly limits in the 
twenty-first century and bring ~:~obout a col
lapse of industrial society. Now, I believe 
that that prediction 1s overly pessimistic, but 
it also has the gem of truth. After all, if I 
had made a speech on the Floor of the 
United States Senate in October of 1971 and 
said that within two years, we would see beef 
on the black market in this country, retail 
food prices going out of sight, and families 
going cold for lack of heating oil, I would 

have drawn many questioning looks. But 
those things have happened, and unless we 
take a hard and realistic look at ourselves 
immediately, they wlll continue to happen 
to an even greater degree. 

You gentlemen are concerned with the one 
energy fuel-perhaps the one world com
modity--of which the proven reserves are 
adequate for world needs for five centuries. 
This being the case, it would be easy to be
come complacent, and rest content that 
there is this abundance. I most fervently 
hope that this does not happen. We have 
spent too many years in a trance of neglect 
toward coal, and while it has its limita
tions under current technology, it also has 
an unlimited potential if we are prepared to 
spend the money necessary to vastly improve 
that technology. As a member of the Senate 
Committee on Appropriations, I was suc
cessful recently in adding $39.3 mlllion to 
the appropriation for the Department of the 
Interior to be utilized by the Office of Coal 
Research and the Bureau of Mines for re
search and development in coal technology. 
Though this sum is an important contribu
tion, it is but a drop in the bucket of what 
wlll have to be spent by public and private 
interests on coal research over the next dec
ade, if the full potential of coal is to be real
ized, and if the industry is to make the vital 
contribution it can make toward alleviating 
our energy problems. 

But while it is only natural that men are 
most concerned with matters that most in
timately touch their lives, I believe that all 
of us must pay attention to the signs tho.t 
may be outside of our own personal orbit. 
There are increasingly heavy pressures of 
world demand on an increasingly limited and 
decreasing world supply. The respected Lon
don Economist index of world commodity 
prices shows that food has risen 50%; fibers, 
93%; and metals 76%, in one year. But apart 
from the symptom of prices, it would behoove 
us, in every country of the world, to be aware 
of the ge.thering clouds of resource shortages. 
The rapidly accelerating growth of world 
population poses a new challenge to human 
society. This challenge wlll require mankind 
to undertake a cold, realistic appraisal of 
what is attainable to provide a decent ex
istence on a world level. This does not mean 
that nations with a high standard of living 
wlll, of necessity, be forced or even asked to 
lower their standards to the lowest common 
denominator. The nature of man is such that 
people of ingenuity, industriousness, and far
sightedness will always enjoy a superiority 
of lifestyle over the peoples whose commit
ments to these qualities are less cloorly de
fined. But it does mean that there may wea 
be a more equitable distribution of the 
world's resources, and that some na.tions 
which have enjoyed an abundance that has 
seemed to be limitless, will be forced to 
sacrifice that portion of the abundance which 
has heretofore provided the preponderance 
of life's luxuries. 

Let me hasten to assure you that I am 
not a disciple of the patron saint of Moral 
Rearmament, Dr. Buchmann, or a passionate 
devotee of the "one world" concept. But I am 
a ma1. who tries, at all times, to be a realist. 
I have a deep and abiding love and respect 
for this great Republic of which I am for
tunate t.nough to be a citizen and a Senator, 
and I am convinced that as we a,pproach the 
beginnings of our third century ..u; e. nation, 
we must be prepared to sacrifice some of our 
luxuries in order to preserve the health r..nd 
the strength of our national structure and 
to ensure the freedoms that are our tru~ rea
son for being. 

When this nation was founded, our fron
tiers were the Atlantic Ocean and the Alle
geny Mountains. A century later, our western 
frontier was the Paci:flc Ocean. Today, there 
are no frontiers anywhere in the world. The 
intellect and the ingenuity of man have 

crossed all the frontiers. Let us pray-and 
work together-to insure that that same in
tellect and that same ingenuity are equa.l to 
the task of perpetuating man's existence on 
this planet. 

THE CAPITAL GAINS TAX 
TOO HIGH? 

Mr. PERCY. Mr. President, I would 
like to call to the attention of my col
leagues an article on capital gains taxa
tion by Robert B. Anderson, the very 
distinguished former Secretary of the 
Treasury. Secretary Anderson's case is 
that capital generation is an extremely 
important objective in a society in which 
business is being called upon to bear an 
increasingly heavy load of valid social 
objectives, and that renewed e:fforts to 
undermine sources of capital accumula
tion are really counterproductive to our 
larger societal aims. Secretary Anderson 
singles out the current capital gains tax 
of 35 percent-the highest in our his
tory-as a major deterrent to capital 
investment. It means that a successful 
investment must now be so great as to 
compensate not only for infiation but also 
for a 35-percent rate of capital gains tax. 
This, in Secretary Anderson's view, is a 
serious impediment to investment and 
risk-taking, and thus to national growth. 

I ask unanimous consent that this 
article be printed in the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

[From the New York Times, Oct. 5, 1973) 
CAPITAL GAINS? CAPITAL! 

(By Robert B. Anderson) 
WASHINGTON .-My work as Secretary of the 

Treasury in the Eisenhower Cabinet left me 
with a strong concern over the massive bur
den that today's national tax poi.icy places on 
capital accumulation. 

More capital is a necessary steppingstone 
to further advances in our standard of liv
ing. The higher American standard of living 
as compared with other countries is a direct 
outgrowth of higher levels of capital invest
ment per worker. America's ability to com
bat inflation at home and to meet foreign 
competition is in direct proportion to her 
ability to accumulate larger capital resources. 

In the area of expanding employment op
portunities we must be equally aware of the 
demands for more and more capital. Fred
erick B. Dent, Secretary of Commerce, re
cently cited the staggering figure that each 
new industrial job created in this country 
requires an average capital input of $25,000. 
Since my tenure at the Treasury Department 
we have also witnessed an increase in the de
mand that our economic system provide the 
answers for such valid national goals as clean 
water, pure air and better land use. Ameri
cans must realize that how we legislate or 
control our national stock of capital directly 
affects our standard of living, our jobs, our 
environment and our ability to fight 
inflation. 

Unwise tax policies that discourage savings 
and dampen the psychological climate for 
investment have an adverse effect on our 
total national well-being and on all seg
ments of our society. There can be no more 
important national objective than to increase 
our capital resources. But we see instead 
under the guise of tax reform renewed at
tacks on the sources of capital accumulation. 

Of particular importance in this regard 1s 
the impact of the Federal tax on profits 
earned on the sale of an investment-the 
capital gains tax. In the 1969 tax act Con-
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gress increased capital gains tax rates to 
a maximum of 35 per cent for individuals 
or even more if minimum tax provisions were 
taken into consideration. Prior to 1969 the 
rate was at a maximum of 25 per cent. At 
the same time the corporate capital gains 
rate was increased by a fiat 20 per cent. 

These increases strike at the ability of our 
citizens to accumulate the capital so vital to 
our national economic productivity and 
growth. A successful investment must now 
be of sufficient magnitude to compensate not 
only for continuing inflation but for a capi
tal gains tax rate that can reach more than 
35 per cent. A reluctance of investors to 
see their capital stock eaten away by the 
highest over-all capital gains tax in our his
tory slows the pace of capital transfers. 

This slower pace of capital transfers may 
well lessen, not increase, the Federal tax 
revenues in the long run. 

The essential unfairness of this tax penalty 
is further demonstrated by the fact that tax 
provisions limit the taxpayer's ab111ty to write 
off capital losses, thus allowing the Govern
ment to participate fully in the investor's 
success but only partially in the investor's 
unsuccessful risk capital venture. 

At a minimum we should revert to the 
capital gains rates in effect prior to the 
1969 tax act. The Federal Government would 
under this proposal take no more than 25 
per cent of any capital gain made by a suc
cessful investor. Hopefully, the remaining 75 
per cent would compensate the investor for 
the ravages of infiation and for the genuine 
risks taken. It may well prove necessary to 
make additional reductions in the capital 
gains tax rate to further stimulate capital 
formation so vitally needed. Such a policy 
might be accomplished under a long-range 
plan with phased reductions over a number 
of years, but let us take the first essential 
step now. Let us return to the pre-1969 tax 
rates on capital gains. 

GENOCIDE CONVENTION REQUffiES 
INTERNATIONAL GOOD wn..L TO 
ENFORCE 
Mr. PROXMIRE. Mr. President, the 

International Court of Justice was es
tablished after World War II to arbitrate 
international disputes. If two countries 
have a disagreement which they cannot 
settle by negotiation, they can submit 
the matter to the International Court. 
After hearing both sides of the dispute, 
the Court renders an opinion. The Court 
has absolutely no power to enforce its 
judgment. Only mutual good will be
tween the involved parties serves as the 
enforcement power. 

One of the criticisms against the Gen
ocide Convention is that it would sub
ject America citizens to trial in foreign 
courts without any of their constitu
tional rights. 

Article IX of the Genocide Convention 
says t.hat any disputes over the treaty's 
meaning will be decided by the Interna
tional Court. Nowhere does the treaty 
state that the Court has the power to 
try individuals. Rather, the Court is to 
issue an opinion as to what the treaty 
says. If either party to a dispute disa
grees with that opinion, the Court still 
has no power to force adherence to its 
decision. 

Article VI of the Convention, although 
making mention of an international tri
bunal, does not establish such a tribunal. 

Mr. President, the fear that the Gen
ocide Convention would negate consti-

tutional guarantees to Americans accused 
of genocide is groundless. Any trial must 
occur in a competent tribunal of the 
country where the crime of genocide is 
allegedly committed. I urge the Senate 
to act swiftly to ratify the Genocide Con
vention. 

REMARKS BY GEN. CREIGHTON W. 
ABRAMS AT ASSOCIATION OF U.S. 
ARMY MEETING 
Mr. THURMOND. Mr. President, an 

outstanding address, worthy of the at
tention of every citizen in this Nation, 
was delivered Tuesday, October 16, by 
Army Chief of Staff Gen. Creighton 
W. Abrams before the annual meeting 
of the Association of the U.S. Army at the 
Sheraton-Park Hotel in Washington. 

The message offered by General 
Abrams centered on the theme that 
while a "detente" among the superpow
ers could serve the cause of world peace, 
such a detente would best be preserved 
by this Nation maintaining a military 
force which recognized the realities of 
power. In so doing, General Abrams ar
gued, we would be ready if ever that 
detente evaporates which could be the 
case overnight. · 

In one paragraph General Abrams 
brought all of his thoughts together. 
He declared: 

A credible and effective fighting force is 
not wasted if it is not actually called upon 
to fight. In fact, fighting may be interpreted 
as a failure of deterrence. Again and again 
in recent history, the fact that one nation 
had a credible force in being and the ap
parent will to employ that force against 
another were sufficient for that nation to 
protect its interests or obtain its goals with
out war. Our past enemies knew this, and 
gained great silent Victories by forcing alli
ances, imposing neutrality, creating satel
lites--often by mere threat of force alone. 
The nations that were not prepared to fight, 
or which had advertised that they would not 
fight, did in fact avoid the fight--but they 
did so by gross accommodation, sometimes 
at the sacrifice of their freedom. 

Mr. President, that nations will seek 
to dominate other nations if they think 
such is possible was demonstrated from 
the beginning of recorded time and finds 
its confirmation in recent history. 

Mr.President, I ask unanimous con
sent that this address by General Abrams 
be printed in the RECORD. 

There being no objection, the address 
was ordered to be printed in the RECORD, 
as follows: 

AnDRESS BY GEN. CREIGHTON W. ABRAMS, 
CHIEF OF STAFF, U.S. ARMY 

It is a pleasure for me to be here, among 
so many friends and thoughtful critics of our 
Army. It is a rare opportunity indeed, for 
me--or for any officer in the United States 
Army-to be able to talk directly with so 
many of our Nation's business, civic and 
military leaders. And since you are the Army's 
most valuable friends-as much for your wise 
counsel as for you staunch support--! appre
ciate this chance to ten you how I see the 
Army today, and how it fits into the world 
picture. 

The environment today is a difficult one for 
the country's security. The word "detente," 
which for some people evidently colors every
thing rose and turns their perceptions away 

from even obvious threat, has gained some 
currency. 

"Detente" is expressed by some as a fact; 
It is applauded by others as a policy; 
It is saluted by still others as a new era; 
And it provides the basis--at least the 

semantic basis--for some who would reduce 
military ca.pa.b111ties to what I believe would 
be a. dangerous level, some who desire that 
we withdraw out of hand large numbers of 
troops deployed in Europe against very real 
and very capable opposing forces, and whose 
philosophies discourage young men and 
women from serving their country in its 
Armed Forces. 

I think it's fair to say that we may have a. 
period of the beginnings of detente-but we 
do not have world peace. For some people, 
the fact that we, ourselves, are not a.t wa.r 
may be peace enough. But unless we can less
en the threat of war everywhere in the 
world, we cannot have a stable, durable peace 
on which we can depend. Detente means only 
that the tension between countries in the 
world may in some way have decreased. This 
is a. matter of quality and degree. 

Detente is also an idea, a perception of 
intentions among countries. As such, it is not 
an objective fact. It can change as quickly as 
perceptions change. But we must deal in 
facts--in the reality of power, of capability, 
of strength-when we are addressing the 
Nation's security. We should not cast off the 
dream of peace-God help us if we lose that 
vision. We should not ignore the hope that 
possible detente offers, and all the benefits 
it could bring. But neither should we lose 
sight of the real threats a.nd the real dangers 
where they exist, and of our need to be 
prepared for them. 

Our country can seek to reduce certain 
kinds of tension with other countries by 
various actions and effo~iploma.tic, eco
nomic, psychological, cultural, and so on
and it can seek to reduce these tensions by 
varying amounts. But an underlying assump
tion of detente is that the nations concerned 
can reach some agreement on how tensions 
will be reduced and hy how much. What hap
pens if a nation or group of nations is threat
ened and satisfactory a.greemants cannot be 
reached gets little attention in the enthusi
asm of some for the perceived initial success 
of detente. 

We have made progress in strengthening 
diplomatic communication with other coun
tries which might have been considered po
tential enemies. We have increased coopera
tion and trade with them, as the result of 
diplomatic agreements. On their own fairly 
restrictive terms, the ·countries behind the 
Iron and Bamboo Curtains have become 
somewhat more open to us, though of course 
not nearly as open as our country always has 
been-so we're not exactly at parity on co
operation and openness. 

We do not, h owever, have world peace. We 
do not have peace in any Utopian sense. Nor 
do we have peace in the down-to-earth sense 
of a greatly lessened need for our own mili
tary forces. What we find instead is that as 
our involvement in the war in Southeast Asia. 
diminished, we cut back our forces, brought 
troops home, terminated the draft, and 
otherwise reduced our strength. Today, less 
than a year after the last u.s. ground combat 
forces were brought home from Southeast 
Asia, our Army is less than half the size it 
was at the peak of our effort there. We are 
many divisions smaller, and we have fewer 
weapons and less equipment. These are the 
facts and realities of our capab111ty in this 
period of detente. 

It is also interesting to observe that we 
are the only major power to have reduced 
our forces in Europe in the past decade. The 
Warsaw Pact nations, and the Soviet Union 
itself, have not reduced their forces. The 
fact is, in past years, the Warsaw Pact forces 
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have grown steadily and at a. rather impres
sive rate. On the other side of the world, 
I am not aware of any reduction in the size 
or effectiveness of the armed forces of the 
People's Republic of China., as trade and 
diplomacy continue. Their forces have be
come steadily larger and more capable, 
though in some ways their strength is hard
er to measure. Again, possilble detente--but 
not assured peace. And again, the delicate 
balance of hope and reality. 

In my period of service, which includes 
the span of three wars, I can tell you that 
I don't need or want any more war-but then 
I could have made the same statement a. 
month after I arrived in Europe in 1944. No
body in his right mind welcomes war, es
pecially those who have seen it. The carnage, 
the destruction, the pain are beyond telling. 
But the less prepared we are, the more wish
ful our thinking, the greater the costs of 
war when it comes. I came into the Army 
in 1936. We were a. horseback and rifle Army 
in a. country that was stm largely convinced 
that we couldn't have another World war. 
The idea. that we had ended the possibil1ty 
of war at Versailles blinded many of us to 
reality. We had heard that there was a Ger
man Army, and that they had been build
ing and maneuvering with tanks, and that 
the Luftwaffe was flying fighter a.icraft far 
more capable than our Air Corps', but we ig
nored the facts in our desire for pea.ce--un
tll we were forced into action. And you know 
what happened-We did not prepare. When 
we could no longer avoid it, we got thrown 
into a huge war in Europe, unready, 111-
tra.ined in many respects, saved only by dis
tance and the time our Allies' efforts bought 
for us. In the Pa.clflc, we relentlessly avoided 
Japan's clear warnings of her capa.b111ty, and 
even of her intent. We have Pearl Harbor 
and Bataan to remember for our complacent 
outlook. The cost was dreadful. In Europe, 
in Africa, in the Paclflc we paid and paid 
and paid again-in lives and in blood-for 
our unpreparedness, for our insistence that 
because our shores were not under direct ex
plosive attack, we were at peace. 

When the war ended, we erased history 
again. We pretended that guaranteed peace 
was at hand. We were so anxious to achieve 
the dream of peace that we closed our eyes 
to the facts of capabll1ty, to the reality of 
threat. We cut back our Armed Forces to 
nearly nothing, and allowed our strength to 
dissipate. The United Nations had made war 
obsolete, some were convinced. 

When the Korean War broke out, the sit
uation was not much different than it had 
been in the opening days of the Second World 
War. We were not prepared. We were not ade
quately trained. We were not equipped. But 
we entered the war rapidly, throwing half
ready units in to buy time for the Army to 
get ready. And again, we paid dearly for our 
unpreparedness during those early days in 
Korea with our most precious asset: the lives 
of men. The monuments we raised to their 
heroism and sacrifice are really surrogates for 
the monuments we owe ourselves for our 
blindness to reality, for our indifference to 
real threats to our security, for our deter
mination to deal in intentions and percep
tions, and for our unsubstantiated wishful 
thinking about how war could not come. 

These costs of our unreadiness, in just the 
-years I have been in the Army-in the span 
of just one man's career-can be charged off 
to the desire for peace, the hope for detente, 
the faith in the good intentions of those who 
1ater became our enemies. The desire, the 
bope and the faith were accompanied by an 
unwlllingness to face the facts, to grasp the 
reality of enemy capab1llties, and a reluc
tance to invest the far lesser price for the 
preparedness, strength and clear resolve it 
would take to preserve that peace. 

Here we are again. 
The end of our involvement in Southeast 

Asia puts us back _ into a fa.mll1ar frame of 

mind: "Ignore the threat, and it will go 
away"; "We can avoid war, if only we wlll 
stop arming ourselves for war"; "Nothing is 
worth the cost of another war." 

In this period of possible detente-not real 
peace, but possible detente--we are opposed 
by formidable strength. We face, at various 
places around the world, strong and capable 
adversaries, becoming stronger all the time. 

These are facts. As our relations through
out the world improve, we should consider 
that we have more and more to gain by pre
venting another war, and the only way I 
know how to do that, the only way that has 
worked in the past, is by maintaining our 
own strength, our own capability and our 
own resolve to defend our security, our free
dom, and those of our Allies. 

A credible and effective fighting force is 
not wasted if it is not actually called upon 
to fight. In fact, fighting may be interpreted 
as a failure of deterrence. Again and again in 
recent history, the fact that one nation had 
a credible force in being and the apparent 
will to employ that force against another 
were sufficient for that nation to protect its 
interests or obtain its goals without war. Our 
past enemies knew this, and gained great 
silent victories by forcing alliances, impos
ing neutrality, creating sa.tell1tes-often by 
mere threat of force alone. The nations that 
were not prepared to fight, or which had ad
vertised that they would not fight, did in 
fact avoid the fight-but they did so by gross 
accommodation, sometimes at the sacrifice 
of their freedom. 

And so for the Army today, this means 
we must be ready, prepared to stand for the 
country. We must have effective, potent and 
credible strength to defend the Nation's se
curity and its freedom. Insuring that the 
Army is prepared is my most fundamental 
duty and is the Army's primary mission at 
all times. It is the Army's mission today. 

If the Army is to be prepared to meet the 
challenges it faces, it must consider not only 
the spirit of possible detente, but also the 
very real capabilities of potential enemies. 
If the arrangements of possible detente 
mean that forces on one or both sides can 
be reduced, thereby lessening the fact of 
mutual threat, so much the better. With an 
actual reduced threat comes the increased 
chance for the real peace we all desire. But 
.to arbitrarily reduce our own capabll1ty
either intentionally or through unwillingness 
to invest in preparedness-because we think 
we know a potential adversary's intentions, 
is the kind of head-in-the-sand posture that 
has cost this country so dearly so many 
times in the past. 

For the Army to be prepared, we must, of 
course, have good people. We must have good 
leadership and a lean and effective fighting 
structure. We must have a high state of 
training and discipline, and the right kind 
of weapons and equipment-we must have 
all these things. There is something beyond 
these factors, however, beyond the count-
91ble, measurable indicators of preparedness. 
The intangible is spirit. A "ready" spirit is a 
precious commodity: in the individual sol
dier, it shows up in increased alertness, in a 
will1ngness to try harder; in a small unit, it 
brings improved coordination, teamwork 
and discipline; in the Army as a whole, it 
gives credib111ty to our strength. By our 
credible strength we assure our friends and 
deter our enemies in the interests of peace. 
So naturally we do everything we can to 
foster and develop this spirit. 

We hold and nurture and support this 
precious spirit everywhere 1n the Army, and 
we anxiously look for it elsewhere in the 
country. For this spirit of readiness cannot 
be sustained by the Army alone. 

It must have its roots in our country, or 
it cannot survive. There must be clear evi
dence throughout our country that we, as a 
Nation, are prepared, that we have the spirit 
and will to do what is necessary to defend 

the country, and to insure its well-being. We 
must hear the people express their deter
mination to support the efforts of their 
Army to meet the needs of the country, and 
to avoid the terrible costs of being prepared 
too late or not at all. The spirit of prepared
ness must resound so that any potential 
enemy can discern it, and can see that he 
can set out on no cheap adventures at our 
expense. 

Our country can avoid war only by show
ing clearly th91t, while anxious to avoid war, 
it is willing and able to fight, if necessary; 
that within this Nation abides the will to 
fight for its security and its interests. We 
must be able to demonstrate that we are 
prepared to defend ourselves and what we 
stand for, that we will fully honor our com
mitments, and that we wlll stand up to any 
enemies. 

We cannot do this from the reclining posi
tion. We cannot say, "If you start something 
with us, we will spring to arms," for there 
will be too little time to begin to get ready. 
We must be far more committed, far more 
dedicated, far more prepared than that. 

Each time we have faced major war un
prepared, we have barely gotten ready in 
time. In World Warn it was months before 
we could act; in Korea it was weeks. In fu
ture wars, we will have only days to get ready. 
The costs of our being unprepared in the 
past have been atrocious. The Army is doing 
everything in its power to see to it that we 
do not have to pay that exorbitant price in 
lives and treasure again. With your support, 
we should not have to pay that price again. 

I have faith in our country, and in its 
people. And of course, I have faith in our 
Army. We have met challenge upon challenge, 
at home and overseas in ways that only a 
Nation of great spirit could have met them. 
We can continue to meet these challenges if 
we are prepared for them, if we have the will 
to face them resolutely before they overtake 
us. 

If we set ourselves to the task of preparing 
for wa.r if it comes, of being ready to meet 
the challenge of war before it is upon us, 
we shall be achieving the real peace that men 
everywhere can understand, and that nations 
everywhere can respect. 

A SINO-AMERICAN SOYBEAN RE
SEARCH INSTITUTE 

Mr. HUMPHREY. Mr. President, over 
the past few years we have seen the spec
tacuiar rise of American soybean pro
duction. This is encouraging in light of 
the huge world protein needs. However, 
we are reaching a point where land 
available for growing soybeans is becom
ing limited. In fact, soybean production 
over the coming year is expected to de
cline as present land is directed into 
other uses. Unless we find ways of In
creasing the yields on available land, our 
protein deficit may become a protein 
crisis, as population growth and rising 
affluence create the demand for more 
and better food. 

Many experts are now seeing nutri
tional problems more and more as pro
tein problems. However, the ability to 
expand our traditional sources of protein 
is becoming limited. Our agricultural 
scientists have not been able to develop 
any conimercially viable way of getting 
more than one calf per cow per year. 

We are also beginning to find that the 
grazing capacity of much of the world's 
land is almost fully utilized. And, when 
you add to this the decline in the world's 
fish catch which we have been experi-
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encing over the past few years, the pros
pects become all the more alarming. 

Much of our hope for increasing the 
availability of protein is being placed on 
soybeans. 

Vegetable proteins such as soybeans 
are much lower in cost than animal pro
teins since much less land space is re
quired to generate a given amount of 
protein for· vegetable proteins than for 
animal proteins. And as land prices sky
rocket this difference becomes all the 
more important. 

But our scientists have not been able 
to achieve a breakthrough in obtaining 
higher yields for soybeans. In fact, since 
1950 we have only been able to increase 
our soybean yield by 1 percent per year. 

If we are to meet the growing world 
demand for protein and adequate nutri
tion we must direct significant resources 
toward improving these yields. 

Together the United States and the 
People's Republic of China produce 
about 90 percent of the world's soybeans. 
Much can be gained in joining with 
China in an effort to find ways to im
prove soybean yields. 

In the October 19 issue of Science 
magazine, Dr. Lester R. Brown proposed 
a Sino-American Soybean Research In
stitute. I think that this is an excellent 
proposal and I am drafting legislation 
to effect it. 

Mr. President, I ask unanimous con
sent that this article be printed in the 
RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

A SINO-AMERICAN SOYBEAN INSTITUTE 

Over the past quarter-century, soybeans 
have emerged as one of the world's leading 
sources of protein. In recent years, world 
demand for soybeans has been expanding 
by nearly 7 percent annually. If sustained, 
this rate of growth doubles consumption 
every 11 years. For a billion people in East 
Asia, soybeans are consumed directly, con
stituting an important dietary staple. For 
the aftluent industrial countries of North 
America and Europe, they have become the 
dominant source of high-quality protein for 
livestock and poultry feed. As growth in the 
world fish catch slows, the pressure on soy
bean supplies intensifies further. 

Perhaps the best single barometer of the 
increasing world demand for protein is U.S. 
soybean exports. The growth in exports has 
been phenomenal, climbing from a few hun
dred million dollars in the early 1960's to 
more than $2 billion in 1972. The value of 
U.S. soybean exports now exceeds that of 
any other product, including high-technol
ogy items such as computers and pet aircraft. 

Future demand prospects for soybeans are 
very bright. Both growing populations and 
rising affluence are generating additional 
demand. The supply problem is somewhat 
less promising. The world protein market 
is being converted from a buyer's to a seller's 
market. Soybean prices in 1973 have been 
more than double the average price during 
the 1960's. 

Agricultural scientists have not been able 
to achieve a breakthrough in soybean yield 
per acre of the sort achieved for most other 
important crops. Since 1950, yields of soy
beans in the United States, where two-thirds 
of the world's soybean crop is produced, have 
increased just over 1 percent per year. This 
contrasts with nearly 4 percent per year for 
corn. As a result, most of the fourfold in
crease in U.S. soybean production since 1950 
has come from expanding the acreage of 

soybeans. We get more soybeans by planting 
more soybeans. As of 1973, nearly 1 in every 
6 acres of cropland in the United States is 
planted to soybeans. 

Together the United States and mainland 
China produce 90 percent of the world soy
bean crop. With the cropland idled under 
government programs in the United States 
rapidly disappearing, and with the world de
pendent on the United States for 85 percent 
of exportable soybean supplies, this inability 
to achieve a yield breakthrough suddenly 
begins to loom as a rather formidable cloud 
hanging over the world food economy. The 
Department of Agriculture now projects a 
decline in the U.S. soybean crop in 1974 as 
other crops, especially cotton, compete for 
available cropland. Such a decline combined 
with continuing growth in the world demand 
for soybeans can bring only higher prices 
for soybeans and for livestock products pro
duced with soybeans. 

Within China, the remarkable achieve
ments on the nutritional front are based 
in large measure on the extensive direct 
consumption of soybeans. If the production 
of soybeans in China continues to decline, 
as soybeans are displaced by the higher-yield
ing cereals, the nutritional gains of the past 
decade may be reversed. 

These di1Hculties in raising soybean yields 
in a land-scarce world suggest the need for 
a much greater research and in particular for 
the creation of a Sino-American Soybean 
Research Institute. Since the soybean origi
nated in China, it probably has the most 
diverse available collection of germ plasm, 
a vital asset in an expanded soybean research 
effort. On the other hand, scientists in the 
United States have expended a great deal 
of effort to devise better cultural practices 
and to make the soybean plant more pro
ductive. The critical importance of the soy
bean to both economies, not to mention 
mankind as a whole, and the pressing need 
to achieve breakthrough in yields of soy
beans argues for a pooling of germ plasm, 
the coordination of research efforts, and the 
sharing of research results. 

STATE AND LOCAL GOVERNMENTS 
SUPPORT FOR REVENUE SHAR
ING: RESULTS OF ACffi HEARING 
AND ILLINOIS POLL 
Mr. PERCY. Mr. President, the State 

and Local Assistance Act has now been 
in effect for nearly a year. There have re
cently been attempts to evaluate the suc
cess of Federal revenue sharing. I think 
that a honest examination of the pro
gram is necessary in the light of the fact 
that Federal revenue sharing is annually 
a $6 billion Federal expenditure. On Oc
tober 11, 1973, the Advisory Commis
sion on Intergovernmental Relations, of 
which I am a member representing Re
publicans in the Senate, held hearings to 
determine the impact of revenue sharing 
on State and local governments. I have 
also conducted a survey of Federal reve
nue sharing in the State of Dlinois to ob
tain from local officials their opinions 
about the program. The results of the 
ACIR hearings and my own survey indi
cate an overwhelming support for Fed
eral revenue sharing. 

The Advisory Commission on Inter
governmental Relations hearings, under 
the chairmanship of Robert Merrtam 
were very informative. Testimony was 
presented by five panels of leading State, 
local and county officials. While there is 
very wide support for revenue sharing, 
the program is not seen by these officials 
as perfect. They expressed great concern 

for the uncertainty of Federal financing. 
They need to know more precisely and 
earlier what Federal funds will be avail
able to their localities annually. They 
therefore ask for an early renewal of the 
revenue sharing program in order to re
duce uncertainty about it, a suggestion 
that I wholeheartedly endorse. 

However, the officials do feel that reve
nut sharing has helped to arrest in
creases in State and local taxes. They 
offered mixed opinions about the extent 
to which the Federal Government should 
control the way in which the revenue 
sharing funds could be spent, but most 
officials testified that the "strings" on 
revenue sharing for priority expenditures 
are not an impediment to their opera
tions under the program. 

Another possible fault in the program 
is that Federal funds might forestall re
form in government at the local level. 
These remarks, however, were not of
fered as attacks on revenue sharing, but 
only as constructive criticisms which 
were expressed in the hope of improving 
the program. The officials attending the 
ACIR hearings testified that revenue 
sharing provided funds for many pro
grams which would have otherwise been 
impossible. They expressed the opinion 
that the continuation of Federal revenue 
sharing was desired, and even imperative 
for the survival of many local govern
ments. 

Independently of the work of the ACIR, 
I have sought information about the im
plementation of the revenue sharing pro
gram from municipal governments in n
linois by conducting a statewide survey. 
All levels of local government in the 
State were asked to indicate how they 
are spending revenue sharing money and 
also whether, in their opinion, they be
lieve the program is effective. The ques
tionnaire also asked them for their opin
ions and for suggestions about ways to 
improve the program. 

Two hundred and nine governments 
responded to the survey. Of that number, 
183 responded that the program is help
ful and support its continuation. Thus, 
contrary to some claims, there is clear 
evidence that local officials want reve
nue sharing to continue. 

The survey found that on the average, 
revenue sharing funds contribute 9.62 
percent of the total budget of the re
sponding governments, though revenue 
receipts of individual local governments 
varied widely around this mean. 

With regard to the uses of revenue 
sharing funds, our survey indicated that 
69 municipalities spent part of their 
funds on recurring expenses, while 120 
spent their funds for nonrecurring ex
penses such as capital outlays and debt 
retirement. Only 20 spent their funds 
to replace "own source" revenues so as 
to cut local taxes. Twenty-five other gov
ernments reported that, without revenue 
sharing funds, they would have had to 
raise local taxes. 

One hundred and fifty-five respond
ents believe revenue sharing allows them 
to plan better for future needs while 
only 25 believe that it does not. Several 
respondents indicated that their plan
ning efforts have been hampered by the 
5-year limit on the program. These 
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communities apparently are uneasy 
about making commitments based on 
resources which they have no assurance 
of having at the end of 5 years. 

In reply to the question whether Fed
eral revenue sharing "strings" such as 
priority expenditures, maintenance of 
State aid to local government, and pro
hibition on use as matching funds, are a 
serious deterrent to the best allocation 
of revenue sharing funds, 104 indicated 
that these "strings" are a deterrent, 
while 78 believe they are not. 

If Federal requirements-even though 
limited-had proven to be an impedi
ment-which the majority of respond
ents believe they are-! wanted to know 
whether the problem is caused by a lack 
of information or advice to city officials 
about use of their funds. One hundred 
thirty governments indicated that they 
needed no additional guidance from Fed
eral agencies, while 55 responded that 
they do want more information. How
ever, in many cases, government officials 
do not simply want more information, 
rather they need clarification and sim
plification of Federal program require
ments. The extensive failure of local 
governments throughout the country to 
submit the reports required by law may 
be an indication of confusion about the 
requirements placed on them. 

The survey also indicated that the 
availability of Federal revenue sharing 
funds has not substantially reduced the 
efforts of city officials to obtain Federal 
aid for specific programs. Only 27 re
sponding officials had abandoned their 
efforts, while 150 had not. Governments 
indicated that the reason for continued 
application for Federal aid is that there 
is no assurance that Federal revenue 
sharing will continue. 

The questionnaire also asked what 
former Federal aid programs might be 
supplanted by revenue sharing funds. 
Few governments responded to this 
question. Those that did said that re
venue sharing is being used in place of 
Federal funds for open spaces, OEO pro
grams, street improvement, and erosion 
control. 

With no assurance of long-term con
tinuation of funding, local officials seem 
to have three choices about how to use 
their money. First, they can spend the 
available money for secondary and some
what less worthwhile projects which will 
not vitally affect the community if dis
continued due to lack of funds. Second, 
they can save the money presently avail
able, in the hope that it will accumulate 
enough interest to fund a worthwhile 
project completely. The third alternative 
is to do piecemeal work on important 
projects, some of which might never be 
finished if Federal revenue sharing is 
abandoned. 

Aside from concern about the contin
uation of Federal revenue sharing, city 
officials complain about administrative 
problems. They see no reason for plan
ning forms, penalties, and deadlines. 
They feel the Federal Government 
should only be concerned with the 
amount of money received by the munic
ipality and the manner in which it is 
spent. They warn against additional red 
tape. 

These comments, as with the criticism 
offered at the ACffi hearings, should not 
be interpreted as negative responses to 
revenue sharing. The fact that officials 
took the time to offer their opinions 
proves that they believe that Federal 
revenue sharing is a valuable program to 
them and worth working to improve. 

Mr. President, I ask unanimous con
sent to include at the close of my remarks 
a list of the distinguished representa
tives of State and local governments who 
shared their experience with the Advi
sory Commission, and a survey of the 
results of my survey of lllinois local gov
ernment officials. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 
ADVISORY COMMISSION ON INTERGOVERNMEN

TAL RELATIONs-HEARING ON GENERAL REV
ENUE SHARING 

SCHEDULE AND PANELIST LIST 
Morning Panels-9:30 A.M. to 12:00 Noon 

Georgia Officials 
Governor Jimmie Carter. 
Mayor James M. Beck, Valdosta. 
Commissioner Gil Barrett, Dougherty 

County. 
West Virginia Officials 

Governor Arch A. Moore, Jr. 
Delegate George Seibert, Minority Leader, 

House of Delegates. 
Commissioner Dewey E. S. Kuhns, Kana

wha County. 
Mayor WilHam Nicely, Parkersburg. 

LUNCHEON 
AFTERNOON PANEL8-l :30 P.M. to 4:30 

P.M. 
National League of Cities-U.S. Conference 

of Mayors 
Mayor Roman Gribbs, Detroit, Michigan. 
Mayor Wes Wise, Dallas, Texas. 
Mayor Alfred Del Bello, Yonkers, New York. 

National Association of Counties 
Mayor-President W. W. "Woody" Dumas, 

East Baton Rouge-Parish, Louisiana. 
County Executive Louis V. Mllls, Orange 

County, New York. 
Commissioner Daniel Lynch - Douglas 

County, Nebraska. 
Council of State Governments 

Eugene Farnham, Legislative Fiscal Ana
lyst, Michigan. 

John Murray, Budget Officer, Rhode Island. 
Leigh Grosenick, Federal-State Relations, 

Minnesota. 
Lewis Stettler, Director of Fiscal Planning, 

Maryland. 

REVENUE SHARING QUESTIONNAIRE-TOTAL 
RESPONSES 209 

(1) What percentage of your total budget 
is comprised of money from federal revenue 
sharing? 9.62 % 

(2) Could you please list under the three 
designated categories how you have spent 
federal revenue sharing money and in what 
percentage: Total 208 

(A) For recurring expenses in order to 
expand operating programs. 69 (34 %) 

(B) To replace "own source" revenues and 
thereby cut taxes. Please list what taxes 
were cut and by how much, by percent. With
out federal revenue would you have had 
to raise local taxes even more? 20 (9 %) 

(C) For non-recurring expenses-capital 
outlay, debt retirement. 119 (57 %) 

(3) Does the money received from federal 
revenue sharing allow you to better plan for 
future needs? Total: 180 Yes: 155 (85 %) 
No: 25 (15%) 

(4) Do you consider the present federal 
revenue sharing "strings" (priority expen
ditures, maintenance of State aid to local 

government, maintenance on use at matching 
funds) a serious deterrent to the best allo
cation of revenue sharing funds? Total: 
184 Yes: 106 (57 %) No: 78 (43 %) 

(5) Do you need additional guidance or in
formation from federal agencies in using 
revenue sharing funds? Total: 187 Yes: 56 
(39 %) No: 131 (61 %) 

(6) Have you abandoned or lessened your 
efforts to apply for federal categorical aid 
now that revenue sharing funds are being 
distributed? Total: 177 Yes : 27 (15 %) No: 
150 (85 %) 

(7) What former federal programs, if any, 
have you seen fit, since the reduction of 
federal aid to cities, to finance with revenue 
sharing funds? 

(8) On balance, has the general revenue 
sharing program been helpful? Would you 
support its continuation? Total: 190 Yes: 
183 (96 %) No: 7 (4 %) 

(9) What suggestions have you for im
provement of federal administration of the 
revenue sharing program? 

BAD NEWS ON HOUSING STARTS
ADMINISTRATION HAS UPSIDE 
DOWN POLICY 

Mr. PROXMIRE. Mr. President, the 
predicted sharp drop in housing starts 
and home construction came true yester
day when the Department of Commerce 
announced that new starts for homes and 
apartments for September were at a sea
sonally adjusted annual rate of 1.76 mil
lion units. 

In 1972 we built 2.36 million units. 
The drop this month represents a 15 

percent drop over last month. It rep
resents a 25 percent drop over the 1972 
annual rate. It is the biggest monthly 
drop since February 1960. 

But that is not all. Building permits 
which foretell from its shares, also fell 
by 8 percent in September over August 
and indicate a further annual rate of 
building private homes and apartments 
of 1.6 million units. 

TIME TO FACE TRUTH 

This discouraging news should jolt the 
administration into changing its nega
tive housing policies. Here is the sad sad 
plight. ' 

First, because of the high interest 
rates, at least two-thirds of the families 
in the United States are now priced out 
of the new construction market. Average 
family income is about $11,000 a year. 
With that income, one should not pay 
more than $25,000 to $27,500 for a house. 
But $25,000 houses or apartments for a 
family of 4 or 5 are out of the question. 
They cannot be built for that price and 
with the present interest rates the aver
age family could not afford the' payments 
even if they could be built for that price. 

Second, mortgage rates are stickier 
than most other interest rates. That 
means that even if interest rates in gen
eral come down somewhat, there is no 
general easing of the high mort2age rates 
in sight. -

Third, even if interest rates fall some
what, the price of land and construction 
will continue to rise. 

HOUSING CRUNCH IN THE OFFING 
The country therefore faces a real pos

sibility of another housing crunch. 
That's the hard, tough, sober truth. We 
now face another devastating housing 
crunch in which housing, almost alone, 
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is required to bear the overwhelming 
burden of fighting inflation. 

In 1966 this happened with terrible 
consequences for housing and for fam
ilies who needed housing. 

In 1970-71 the country faced a similar 
problem. But in that year the Govern
ment housing programs, authorized in 
the 1968 Housing Act, were beginning to 
roll. Units built under public housing 
and the homeowners interest rate sub
sidy programs offset the decline in pri
vate starts and a housing crunch, with 
all its evil consequences, was avoided. 

Therein lies a lesson. 
ADMINISTRATION FOLLY 

But the administration has either 
failed to learn that lesson or it is de
liberately courting a housing disaster. 

In the face of what every reliable fore
caster has predicted would happen to 
private housing starts, the administra
tion and HUD have suspended or ter
minated or abandoned the Government 
housing programs. 

Last January they suspended or ended 
15 HUD programs and 4 Farmer's Home 
Administration programs. 

When the President's Housing mes
sage finally came to the Congress in late 
September, no constructive alternative 
program for housing construction was 
proposed. Instead we were told to wait 
until 1976 when a housing allowance 
program might possibly be recommended. 
And, as most experts agree, a housing 
allowance program, even if put into ef
fect now instead of 1976, would most 
likely bid up the rents and prices of exist
ing housing units rather than to stimu
late production of new units. 

This was a formula for disaster. Now 
the housing disaster is upon us. 

There is no housing for low-income 
families. New public housing starts have 
been stopped. 

There is no housing for moderate-in
come families. The home ownership in
terest rate program has been abandoned. 

And, because of the high interest rates, 
there is now no housing for middle-in
come families and many upper middle
income families who traditionally have 
been able to provide for their own hous
ing through the conventional private 
housing market. 

URGENT ACTION NEEDED 

The drop in conventional housing 
starts in September and the drop in new 
building permits, which forecasts the fu
ture, should lead the administration to 
abandon its foolish policy of freeze, sus
pension, and termination. 

What we need are two things: 
First, we need programs and policies 

at the Federal Reserve Board to make 
certain that funds are available in suf
ficient quantities so that housing, small 
business, and state and local govern
ments do not once again have to bear the 
overwhelming burden of a credit crunch. 

Second, we need an immediate revival 
of the HUD and Farmers Home Adminis
tration programs at levels sumcient to 
offset this huge decline in private starts. 

I hope the administration will act, and 
act soon. In the meantime I intend to 
propose just such action to the Senate 

Banking, Housing, and Urban Affairs 
Committee when we begin our markup 
sessions in the next 2 weeks. 

IRV KUPCINET 
Mr. PERCY. Mr. President, Irv Kup

cinet is a name synonymous with the 
lively world of entertainment, the arts 
and politics. As a syndicated columnist 
for the Chicago Sun-Times, Kup is 
known for his incisive brand of report
ing. As host of Kup's Show, a syndicated 
television discussion program, he is 
known for his provocative conversation. 

This Sunday Kup will be honored in 
Chicago for another aspect of his career 
and personality that often escapes pub
lic attention-his deep concern for the 
welfare of others. Kup will be the guest 
of honor at a national tribute sponsored 
by the Weizmann Institute of Science in 
Rehovot, Israel. The tribute will mark 
the establishment of an international 
student program at the Institute in 
honor of Karyn Kupcinet, the late 
daughter of Irv and his wife Essie. Un
der this program, 150 graduate students 
from throughout the free world will 
gather for one month a year at the 
Weizmann Institute to share their 
scientific knowledge. 

I can think of no finer tribute to 
Karyn Kupcinet than this outstanding 
program. It also is a tribute to Irv and 
Essie Kupcinet for their unselfish sup
port of worthwhile causes. 

AMERICAN REVOLUTION BICEN
TENNIAL LEGISLATION 

Mr. KENNEDY. Mr. President, I am 
delighted that the Senate has acted fa
vorably on H.R. 7446, a bill establishing 
the American Revolution Bicentennial 
Administration. For the first time in 7 
years, we can have real hope that the 
organizational dimculties which have 
plagued the National Bicentennial pro
gram are at an end. The Bicentennial 
Administration which is established in 
this legislation will have clear lines of 
authority, adequate funding, and direc
tion and purpose in outlining a program 
of national celebration of the American 
Revolution. 

Even more importantly, this legislation 
will provide matching grants to the 
States for their individual bicentennial 
programs. The Judiciary Committee 
adopted my amendment to provide up 
to $400,000 to each State on a matching 
grant formula. These funds will allow 
each State to decide how it wants to cele
brate the anniversary of the American 
Revolution and to what extent it wishes 
to commit funds for this purpose. 

In Massachusetts we are particularly 
fortunate to have both a State Bicenten
nial Commission and the city of Boston, 
Boston 200 program which have demon
strated commonsense and initiative in 
approaching the celebration of our bi
centennial. In Boston and throughout 
the Commonwealth, Massachusetts resi
dents will welcome visitors from other 
States to join with them in the celebra
tion of the struggle for freedom 200 
years ago. 

There will be no carnivals for the bi
centennial in Massachusetts. The city of 
Boston and the Commonwealth of Mas
sachusetts will be the showcases of the 
American Revolution. Throughout the 
city of Boston and all over the Common
wealth, the historic landmarks of the 
American Revolution will serve to re
mind visitors from across the Nation of 
the dimcult and costly sacrifices the early 
Americans made to insure freedom for 
us and for our children. 

In Boston recently we had the oppor
tunity to hear from the owners of his
toric sites, from State and city omcials, 
and from private citizens regarding ex
pected visitor increases in 1975 and 1976 
for the Bicentennial. Legislation which I 
introduced to restore and preserve the 
Revolutionary War landmarks in Boston 
hopefully will be acted on soon in the 
Senate. But beyond the problems of res
toration and maintenance of historic 
sites, there remain the problems of pro
viding essential services for the Bicen
tennial visitors. 

I ask unanimous consent to insert in 
the REcoRD the city of Boston's cost esti
mates for these services. 

There being no objection, the cost 
estimates were ordered to be printed in 
the RECORD, as follows: 
COST OF BOSTON'S SELF-DEFENSE PROGRAMS 

A. Information and Hospitality Services: 
Information Centers, central accommoda

tion system for commercial and non-com
mercial overnight space, information pieces 
to assist visitors, extra signing, etc., Total 
Projected Cost, $2,400,000. 

B. Emergency Services: 
1. Medical Stations. 
2. Mobile Medical Station. 
3. Misc. Emergency Services. 
Total projected cost, $500,000. 
C. Environmental Impact Programs: 
Extra cleanup for all important historical 

sites (Booton Common, Garden, Bunker Hill, 
Faneuil Hall, etc.). Self-defense planning 
and extra sanitation facilities for important 
areas. Extra police and other security details 
during peak periods (July 4, Bunker Hill 
Day, etc.). 

Total projected coot, $3,750,000. 
D. Institutional Self-defense: 
Planning and implementation of extra fa

c111ties and • manpower to handle increased 
visitor flow. 

Total projected cost, $1,100,000. 
Total projected coot, $7,750,000. 

Mr. KENNEDY. Mr. President, as I in
dicated H.R. 7446 includes my amend
ment to authorize matching grants to the 
States so that they may decide for them
selves what kind of Bicentennial program 
to launch. This is the kind of partner
ship between Federal and State govern
ments which assures both adequate fund
ing for and community participation in 
our Nation's 200th birthday celebra
tion. It is the kind of constructive Fed
eral involvement which recognizes that 
the States are in the best position to im
plement a program uniquely suited to 
their needs. It is the kind of legislation 
which makes sense, which is adequate 
without being exorbitant, and which 
guarantees that after the Bicentennial 
celebration is over, we will not have to 
appropriate emergency funds to the 
States to recover from visitor impact. 

The Senator from Nebraska has done 
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an outstanding job in shepherding this 
important bill through the Senate, and 
I believe the amendments added to the 
House bill reflect a positive contribution 
to this legislation. I commend Senator 
HRUSKA for his energetic commitment to 
breathing a new vitality into our Amer
ican Revolution Bicentennial celebration. 

OCTOBER 14 TO 20 MARKS NA
TIONAL SCHOOL LUNCH WEEK 
Mr. PERCY. Mr. President, this week 

marks our annual observance of National 
School Lunch week. It seems fitting that 
the Senate should complete work this 
week on an amended version of the con
ference report on our latest set of amend
ments aimed at perfecting the National 
School Lunch Act. 

All Members of the Senate and the 
House of Representatives are aware of 
the very fine work done by the members 
of the American School Food Service As
sociation in preparing and delivering 
hot nourishing meals to over 25 million 
schoolchildren daily. 

Together with the USDA's Food and 
Nutrition Service, the 60,000 members 
of ASFSA are attempting to use the Na
tional School Lunch Week theme of "You 
Are What You Eat" to carry a nutrition 
education message into school cafeterias 
across the land. 

The typical type A meal served in the 
school lunch program provides one-third 
of the minimum daily requirement for 
each student. It offers a balance of 
needed vitamins and minerals and sup
plies the correct number of calories 
needed for each age group that the 
school lunch serves. 

I want to take this opportunity to sa
lute the thousands of dedicated persons 
who make the national school lunch pro
gram such an important part of our war 
against hunger and malnutrition. And I 
want to commend the ASFSA for the 
very effective work they do year in and 
year out to make the Congress aware of 
its obligation to assure adequate nutri
tion for this Nation's schoolchildren. 

Mr. President, all of us can take great 
pride in the accomplishments of our 
school food service programs. 

I ask unanimous consent that the 
splendid remarks of Dr. Clayton Yeutter, 
Assistant Secretary of Agriculture, before 
a luncheon in Atlanta, Ga., launching 
National School Lunch Week be printed 
in the RECORD. 

There being no objection, the remarks 
were ordered to be printed in the REcORD, 
as folllows: 

NATIONAL SCHOOL LUNCH WEEK 

(Address by Assistant Secretary of Agricul
ture Clayton Yeutter) 

It is a great pleasure to jo1n in your first 
annual kickoff luncheon for National School 
Lunch Week. The occasion is doubly signifi
cant because it also marks the 30th anni
versary of school lunch in the Georgia De
partment of Education. 

What better place to hold today's event 
than in Atlanta, the home of the Braves. 
You can be justly proud of your baseball 
team, not only for their home run prowess, 
but also because of their enthusiastic co
operation in lending support to child nutri
tion programs. While the Braves' Hank Aaron 
has been building toward a record in home 

runs, he's also been making a record for 
himself as a school lunch booster. He and 
several of his teammates have recorded nu
merous radio messages spotlighting the nu
tritional benefits of the National School 
Lunch Program. Many of you have no doubt 
heard them on radio urging parents and kids 
to get in on the good nutrition of school 
lunches. Coming from sports idols, this mes
sage is sure to have impact. 

Let's play one of the tapes now: 
"This is Hank Aaron of the Atlanta Braves 

with an important message for young people. 
Nutritious, low cost lunches served at school 
under the National School Lunch Program 
help you grow strong and stay healthy. That's 
why it's a good idea to eat lunch at school 
everyday. For better health, make lunch at 
school a habit." 

You can't beat that for good sound advice, 
from an authoritative source. He's right on 
target with this year's school lunch week 
theme: "You Are What You Eat." Who can 
be more persuasive on the relationship be
tween good food and fitness than a top ath
lete who's on his way to setting a new all 
time home run record? Let me take this 
opportunity to say a special word of thanks 
to Hank Aaron and all the other members 
of the Atlanta Braves who raised their voices 
in public support of National School Lunch 
Week-Marty Perez, Daryl Evans, Phil Niekro, 
Dusty Baker, and Ralph Garr. We appreciate 
what they've done and I know that countless 
children and parents add their thanks too. 

As evidenced here today, school lunch is 
truly a community affair, requiring the tal
ents and support of people at all levels of 
Government, the private sector, civic, pro
fessional, and voluntary groups. Recognizing 
this, President Nixon, proclaiming the twelfth 
annual National School Lunch Week pointed 
out that" ... Since its inception the National 
School Lunch Program has worked in part
nership with State and local communities, 
providing food, funds and technical assist
ance to establish the largest and most com
prehensive child nutrition program in the 
world." He urged that "the people of the 
United States" take this opportunity "to give 
special and deserved recognition to the role 
of good nutrition in building a stronger 
America through its youth." 

Though the subject of nutrition has been 
receiving increased attention in recent years, 
it is important to recognize that 27 years ago, 
thoughtful people of good will-particularly 
Georgia's late Senator Richard Russell
realized that children need good solid meals 
and balanced diets. The basic philosophy and 
approach as outlined in the original National 
School Lunch Act of 1946 still stand: 

" ... to safeguard the health and well
being of the Nation's children and to en
courage the domestic consumption of nutri
tious agricultural commodities ... by assist
ing the States through grants-in-aid and 
other means . . . for the establishment, 
maintenance, operation, and expansion of 
nonprofit school lunch programs." 

In the years since the Act became law, the 
National School Lunch Program has grown 
tremendously in scope and emphasis until 
it is now commonly agreed that the program 
is making a major contribution to the health 
and learning power of the children of 
America. 

It is now available to 43 million, or 85 
percent of the Nation's 51 million children 
enrolled in public and private schools. As 
recently as 1968 just 73 percent of our 
school children had access to the National 
School Lunch Program. 

Along with expansion and growth has 
come increasing emphasis on assuring that 
needy children who can't afford the regular 
price of lunch are served free. Since 1969-
the year President Nixon launched his all
out drive against hunger and malnutrition
the number of needy children reached has 

more than doubled to a current level of 8.8 
m1llion. 

School Food Service added a new dimen
sion during the last half of the sixties
the breakfast program, which has grown 
steadily until it now helps some 9,000 schools 
serve nutritious breakfasts to over a m1llion 
youngsters. 

On another front, the five-year-old sum
mer food service activity helps span the 
nutrition gap for needy children when 
schools close down for summer vacation. This 
year we reached a peak of 1.7 million young
sters with that program. 

Thus, school lunch, over its 27 year his
tory, has broadened its horizons to encom
pass a comprehensive series of child nutri
tion activities now operating at a Federal 
cost in the neighborhood of $1.5 billion 
annually. The school lunch program remains 
the oldest and largest of these, built on a 
solid foundation of teamwork by Federal, 
State and local governments. In recent years 
the Federal share of contributions to the 
school lunch partnership has grown from a 
modest 24 percent four years ago to more 
than 40 percent of total program costs 
presently. Contributions from State and 
local revenues are up, but not significantly 
in proportion to the size and needs of school 
lunch service today. In my view, State and 
local governments need to take a stronger 
role in this partnership. Georgia just raised 
its State contribution from 2Y:z to 4¥2 cents 
a lunch. We need to see a lot more action like 
this. 

We're talking about a network of 86,000 
school lunch programs, operating at a com
bined annual cost of around $3 billion a 
year, representing the largest single food 
service network in the world. The food bill 
alone approaches $1.8 billion. Another major 
factor is the salaries and wages of some 
350,000 school food service employees across 
the country. These figures give you some 
idea of the major impact of the school lunch 
program-not only on the nutritional health 
of children-but also on the Nation's agri
culture, in fact on the total economy. 

The NationaJ. School Lunch Program is 
where it is today because of the vision and 
understanding of such naltional leaders as 
Georgia's Senator Herman Talmadge, the 
distinguished chairman of the Senate Com
mittee on Agriculture and Forestry. The pro
gram has the strong support of Secretary of 
Agriculture Ea.rl Butz and his Undersecretary 
Phil Oampbell. 

Unquestionably, the success of school lunch 
in Georgia has a lot to do with the State 
Department of Education's 30-year-long 
commitment to the program we honor today. 
Leadership is of paramount importance and 
you have two of the best in Jack Nix, State 
Superintendent of Schools and Josephine 
Martin, School Food Service Administrator. 
We feel particularly fortunate in having Jo
sephine Martin as a charter member of the 
National Advisory Council on Child Nutri
tion, which I chair as Assistant Secretary of 
Agriculture. 

Those of us who have responsibilities for 
American agricultural policy have been 
greatly concerned about recent imbalances 
in food distribution and prices and the ef
fects these circumstances are having on 
school food service programs. We are doing 
everything possible to minimize the impact 
of these changes on schools-as American 
farmers expand production to meet domestic 
and worldwide food demands and move to
ward a maket-oriented agricultural economy. 
We are all well aware that the school lunch 
programs-whlle providing gOOd nutrition
also help teach proper food habits to chtl
dren during their formative years, toward 
the day when they become food shoppers in 
their own right. Pursuing this natural asso
ciation, the Georgia Department of Educa
tion has a contract with us at USDA to ex-
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plore the relationship between classroom nu
trition training and lunchroom experience. 

There is no question but that a firm and 
growing demand base is the foundation of a 
sound and productive agriculture. Nowhere 
is that more evident than here in Georgia, 
home of one of the Nation's outstanding 
lunch programs. Some 850,000 youngsters 
take part on a daily basis, running up an an
nual food b111 of $50 million. Those purchases 
are made right here in the State with major 
emphasis on food produced by Georgia 
farms. 

Farmers in your State, incidentally, also 
supply impressive amounts of food to na
tionwide family assistance and child nutri
tion programs. Last year, for example, the 
USDA bought 65 million pounds of poultry, 
peanut butter and all-purpose flour from 
Georgia suppliers. Of that, 35 m111ion pounds 
was Georgia-processed peanut butter-going 
to child and family feeding programs across 
the country. 

While food supplied by us makes an im
portant contribution to school lunches, it 
represents only about 20 percent of the total 
amount used in the national program. The 
other 80 percent is bought from local sup
pliers, clearly indicating that the great
est impact of school lunch purchases is on 
local economies. 

For example, Georgia is the Nation's second 
largest producer of both poultry and eggs. 
Last year your schools bought 12.8 mlllion 
pounds of poultry and 5.3 mUllan dozen eggs 
for school lunch programs. The grocery list 
also includes 79.8 m111ion pounds of fruits 
and vegetables and 210 m111ion half-pints of 
milk--obviously providing a major market 
for Georgia agriculture. Conversely, the 
availab111ty of home-grown food is a boon 
for Georgia schools. 

Clearly, your school lunch program is one 
of the best in the country. Latest figures in
dicate that 99.9 percent of Georgia's public 
school students have access to the National 
School Lunch Program. On a regular basis-
81 percent of your students choose to take 
advantage of what has to be the best nutri
tion bargain available. 

We're conducting two important drives 
right now in an attempt to borrow from the 
knowledge and experience of States like 
Georgia to strengthen school lunch programs 
in other areas. Our hope, of course, is to 
reach many more students who should have 
the opportunity and proper encouragement 
to take part in school lunch programs. 

First we have a concerted drive on, work
ing with school officials across the Nation 
to make school lunch programs accessible t~ 
the nearly 5 million children attending 
schools still without any food service. Of 
these youngsters, 2.3 million are in parochial 
or other nonprofit private schools; the re
mainder are in public schools. There are 
solid indications of progress in this effort, 
thanks to the help and cooperation of many 
concerned organizations. Among them are 
the U.S. Catholic Conference, the Women's 
Aux111ary to the American Medical Associa
tion, the American Legion, and the Jaycees 
with their newly-announced coalition of na
tional organizations. With this kind of broad 
support we hope for impressive results over 
the next several months. 

On another front, while the national rate 
of student participation in the lunch pro
gram advances every year, many students-
especially at high school level-still choose 
not to take part. We have been working 
closely with schools over the country to learn 
the secret of attracting teenagers to the 
lunch program. Our study showed there's 
really no secret to winning over high school
ers. What is required is a combination of 
such key factors as school administration 
support, student involvement, and good "sell
ing techniques." Currently, we're moving to 
encourage schools with low participation to 
study and adopt some of the techniques that 
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have found success in States like Georgia, 
where school lunches contribute to the nu
tritional well-being of students at all age 
and economic levels. 

Because of your leadership, it is especially 
appropriate that as school lunch week opens 
we come here to salute the National School 
Lunch Program as a potent force in Ameri
can society. Congratulations on your 30th 
birthday! 

THE CLASH OF SECRECY AND 
FOREIGN POLICY 

Mr. PROXMffiE. Mr. President, Nich
olas deB. Katzenbach, former Under 
Secretary of State and Attorney General, 
has authored an extraordinary article 
in the October 1973 issue of Foreign 
Affairs. 

It is extraordinary because it links the 
tragedy of Watergate with testy question 
of deliberate Government secrecy. He 
argues that U.S. Presidents have been 
the prisoners of the cold-war view of 
politics which in turn led to the "virtual 
impossibility for any President to be 
candid about the costs and risks of our 
foreign policy." Thus, the American pub
lic has been denied the right to influence 
decision-making by making rational 
choices of alternatives presented to 
them. 

It is the problem of secrecy that in
hibits debate over foreign policy, the de
mand for justifications, and the isolation 
of viable alternatives. The power to con
duct foreign policy has slipped more into 
the hands of the Executive Department 
and with that has come a series of na
tional disasters unparalleled in our his
tory. The Bay of Pigs invasion, the Ton
kin Gulf incident, the Vietnam War, are 
examples of major foreign policy issues 
decided in the darkness of secrecy. We 
have given up the traditional American 
cry for participation and justification. 
We now accept ignorance and argue over 
the few "facts" made available by a hos
tile and suspicious Executive Depart
ment convinced that only it knows best 
for the country. 

Mr. President, the Katzenbach article 
does not leave us at this point, as do so 
many other analyses. It continues by of
fering a series of recommendations. 

KATZENBACH RECOMMENDATIONS 

First, the President must welcome and 
encourage the support of the American 
public and the Congress of public dis
cussion and criticism of his foreign pol
icy proposals. Secrecy must be dropped 
as a political compromise as in secret 
consultations with limited numbers of 
congressional figures during meetings 
with "watchdog" committees which Mr. 
Katzenbach typifies as doing more "dog
ging than watching." 

Second, the personnel and techniques 
that are employed in foreign policy de
cisionmaking must be made public. 

Third, we rhould abandon publicly all 
covert operations designed to infiuence 
political results in foreign countries. 

Fourth, we must minimize the role of 
secret information in foreign policy. 

Mr. President, this article cannot be 
overlooked. It contains too much that is 
useful. I commend it to the attention of 
my colleagues. 

Mr. President, I ask unanimous con
sent that the Foreign Affairs article and 

my CIA bill S. 1939, together with my 
statement on it, be printed in the RECORD. 

There being no objection, the article 
and bill were ordered to be printed in the 
REcoRD, as follows: 

[From Foreign Affairs, October 1973] 
FOREIGN POLICY, PUBLIC OPINION AND SECRECY 

(By Nicholas deB. Katzenbach) 
What foreign policy will arise from the 

ashes of Watergate--and how it can gain 
that public consensus without which no 
foreign policy can hope to succeed-are ques
tions we need to address now. Drift, debate, 
division are the inevitable aftermath of re
cent events; and it will take time and lead
ership-both in short supply-to discover, 
to create and to build upon a viable con
sensus. 

The problem, of course, is not simply 
Watergate--though the destruction of presi
dential leadership and credibility and the 
confrontation of Executive and Congress 
which have accompanied that disaster would 
be problems enough. What adds infinitely to 
those difficulties is the clear connection be
tween the sordid revelations of Watergate 
and the conduct of the Indochina War (at 
home and abroad), which in turn is related 
to the sometime excesses of a foreign policy 
too oriented to cold-war concepts of "na
tional security." The relationship is neither 
accidental nor coincidental, and it is im
portant to the future of our foreign poltcy 
to understand why this is so. 

I have come to this conclusion with con
siderable reluctance for two reasons: First, 
I would feel personally more comfortable if 
all that is associated with Watergate could 
be blamed on President Nixon-if the law
less and totalitarian overtones of his ad
ministration could be seen as purely aber
rational, without roots in the past. To a 
large degree I think they are, but unhappily 
they are not so rootless as I would wish. 

Second, I can give no support either to 
Henry Kissinger, who understandably would 
like to segregate Watergate from the real 
need to consolidate and perhaps even insti
tutionalize the Nixon administration's pro
ductive advances in moderating our relations 
with the Soviet Union and China; or, at the 
opposite extreme, to the revisionists who re
write the history of post-World War II for
eign policy in ways which adjust the past to 
their present and future preferences. We 
have to go through a difficult period if we 
are to build, as we must, on a soltd basis 
of popular support for our foreign policy, 
and the essentials of that task are candor 
and honesty. 

The thesis of this article Is simple. Our 
foreign policy must be based on pollcy and 
factual premises which are accepted by the 
overwhelming majority of the American peo
ple. This means that this President or his 
successor must reestablish the credibility of 
that office; that there must be broad support 
in the Congress and in the press and public 
for the policy he seeks to forward, and vir
tually total confidence that there is no ma
nipulation of facts to prove the wisdom of 
that policy or, which may often be the same 
thing, the honest commitment of his admin
istration to it. Today-when confidence in 
the honesty and integrity of both the Presi
dent and the Presidency is at rock bottom
that is a big order. We may have to modify 
or abandon foreign policy objectives sup
ported by many to arrive at a satisfactory 
level of public confidence. But until an Ad
ministration can achieve it, we cannot hope 
to succeed in any foreign policy, however 
modest it may be by comparison with either 
the recent past or the somewhat lesser role 
which the United States might legitimately 
be expected to play in the future. 

n 
In foreign policy there is no substitute for 

presidential leadership ln formulating and 
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administering our foreign affairs. To say this 
is not to denigrate the role of either Congress 
or the public. The President needs support 
in both quarters, and if, despite his consider
able power, he cannot achieve it, then he 
must trim his objectives to those which will 
be supported. In the past this basic fact of 
democracy has undoubtedly restrained and 
inhibited Presidents from acting in circum
stances where later judgment would have 
supported the wisdom of doing so; the ex
perience of President Roosevelt between the 
1937 quarantine speech and the 1940 election 
was a classic and bitter example to men and 
women then forming their views. Indeed, this 
unhappy restraint may well have been a fac
tor in the subsequent assertion of presiden
tial prerogatives, with the result that no 
President since Truman has felt simUarly 
restrained. 

At any rate, the pendulum has now swung 
back. In recent history--especially in regard 
to Vietnam and related events in Southeast 
Asia--the effect of broadly held public views 
on our foreign policy has been very gr--at 
indeed. This is hardly surprising. Concern 
for our national safety and independence 
are bound to be strong in times of crisis. The 
influence on the public of a sense of ex
tremely large and unnecessary costs in hu
man lives, or dollars, or risks of even more 
massive future involvement, is almost a.s 
great. One should hardly expect these power
ful sources of public motivation, channeled 
at any given time into particularly widely 
held attitudes about the outside world and 
our relations with it, to be anything less than 
a major determinant of foreign policy in a 
democratic society. 

There is nothing subversive about all 
this-although it may appear so to a Presi
dent thoroughly committed to the im,:or
tance and rightness of a particular courSf> of 
action. Vocal and widespread dissent may 
easily frustrate his policy; damage our na
tional security as he perceives it; severely 
limit his capacity to lead; and encourage the 
view that such opposition is truly subversive, 
the work of our enemies, and something to 
fear and even seek to repress. 

Yet in fact the expression of dissent, 
however vocally vehement, is fundamental to 
the functioning of our democracy. Those re
sponsible for the creation and execution of 
our foreign policy must be responsive to pub
lic attitudes and cannot seek to repress dis
sent and disagreement, conceal the truth 
from the public, or violate the letter and the 
spirit of the Constitution. There is no 
"country" whose interests they serve apart 
from the people of the United States. There 
are no "interests" of that country apart 
from the interests of its citizens. However 
difficult and complex our foreign policy may 
be, there is no license to free it from the 
mandates of the Constitution or the con
straints of public views, interests and wants, 
any more than any other difficult and com
plex problem can be freed from the same 
constraints. 

All of this ought to be self-evident. That 
it is not--or, at least, that Presidents, and 
especially the present Administration, do not 
appear to accept it in fact--is the product of 
history, of the problems of a relatively open 
foreign policy, and finally of the rationaliza
tions for secrecy, deception and unrestrained 
presidential leadership which have resulted 
from our conduct and national attitudes 
during the cold war. 

First, throughout most of our history the 
American people have had little concern with 
foreign policy: there has been no continuing, 
everyday, costly involvement in relations 
with other nations. Apart from two world 
wars, foreign policy had little effect on our 
daily lives. With the notable and important 
exception of its negative role between those 
wars, Congress had little involvement and 
little interest. 

Continuing and widespread public concern 
over our relations with other countries is 
really a phenomenon of the last 25 years. 
Measured in terms of even our relatively 
short history as a nation, we have not had 
much time to gain experience or adjust our 
political institutions to this new state of 
affairs. 

Second, we were thrust into world affairs 
after World War II in an atmosphere of con
tinuing crisis and virtually total responsi
bility for the future and well-being of the 
non-Communist world. We perceived the 
Soviet Union and its satellites as a major 
threat to our values, our national security 
and the continuing existence of a "free 
world"-and hence to our own national sur
vival. In general, with disagreement only in 
degree, this view has prevailed until very re
cently. It may have been painting interna
tional affairs with too broad a brush, but 
I do not think it was essentially wrong, and 
I believe that the foreign policy which 
evolved from this thesis was by and large 
successful until 1965, even in cases where its 
stated premises were questionable. 

As a touchstone of domestic politics, this 
policy had its vices as well as one great 
virtue-the capacity to unify Americans be
hind an expensive, tough, far-flung foreign 
policy. The Truman Doctrine, the Marshall 
Plan, the rehabilitation of West Germany 
and Japan, NATO, the Common Market, mil
itary assistance, Point Four and economic 
assistance to developing nations, even our 
Latin American programs--many of them 
policies of high humanitarian content and 
internal motivation-all were justified, to 
Congress especially, in terms of national se
curity related to the threat of world com
munism backed and encouraged by the 
Soviet Union. 

The vices of this policy-of what became 
a bloated concept of national security-have 
been that it has tended not only to over
extend our national commitments but to in
hibit public debate and understanding of the 
complex world in which foreign policy is 
made and executed. It has, of necessity, given 
a major voice in foreign affairs to our large 
military establishment, and for much of the 
past 25 years there has been a tendency to 
equate dissent or criticism with disloyalty, 
with subversion, with being a Communist 
"dupe." Obviously this repression of dissent 
reached its peak after the "loss" of China 
and during the era of the late Senator Joseph 
McCarthy. But appearing to follow the Com
munist line has been a political risk for 
critics during most of this period. And, again 
because of its "national security" premise, 
the policy has bred a host of questionable 
practices relating to security clearances, sys
tems of classification of information, lists of 
subversive organizations, and snooping by 
security agents into the background, beliefs 
and associations of many citizens. It is not 
too long a step from security practices of the 
past to the ridiculous beliefs of the Water
gate "plumbers" and their creators, and to 
the acts they sought to justify in the name 
of national security. Indeed-and I think 
this is a major part of the problem-very lit
tle of the protest activity associated with 
Vietnam would have been tolerated in the 
1950s, and repressive measures might well 
have been accepted by the general public not 
so long ago. 

Ill 

But I think the most dangerous part of our 
foreign policy of containment of commu
nism has been the extent to which it has 
made our Presidents prisoners of popUlar 
political passion. Any foreign policy-and 
certainly one as global as that of the United 
States-involves inevitable trade-otfs among 
the various costs we must pay for our secu
rity and well-being. Some mix of dollar costs, 
lives, nuclear risks, and risks because of 
changing allegiances of governments and 

populations is the daily gruel of those who 
seek to decide. Dollar costs can be reduced 
by a policy of massive retaliation, accenting 
increased nuclear risks. Both costs and nu
clear risks can be reduced if we are willing 
to tolerate the loss of various allies or of in
fluence in countries of marginal importance 
to us. But costs there will be, and trade
off's wtil continue to be the grist of our for
eign policy. Yet the public has never been 
made aware of this central fact--and only 
after the price of Vietnam became so totally 
unacceptable have many become aware of 
the costs implicit in our foreign policy as it 
has stretched down the years and over space 
from its origin in the time of the Truman 
Doctrine. 

Thus, since China and the McCarthy after
math, no President has been politically will
ing to question the basic objective of no loss 
of territory to Communist regimes--to ad
mit that such an objective cannot be aJbso
lute and that it may involve excessive risks 
of nuclear war or unacceptable costs of lim
ited war (as it did in the end in Vietnam 
and might well have done in Korea as well). 
Accepting that objective as all-controlling, 
we have promoted it by our economic and 
military aid programs, by our systems of al
liances, and to a limited degree by covert 
activities. We have seen dominoes not only 
in Southeast Asia and in Greece and Tur
key, but also in Africa and Latin America. 
We have hoped that we could deter and 
prevent loss of territory by shoring up 
friendly regimes, giving them the military 
means to prevent subversion and the eco
nomic means to claim progress and pros
perity. We have not been able to be selective 
in the process--as we should and could 
have been. Our selectivity has been dictated 
more by crisis than by purpose or policy; 
wherever the danger of Communist take-over 
existed, there went the dollars and the wrms. 

Again I do not suggest that, in the reality, 
this fire-fighting principle was either all 
good or all bad. I do suggest that it was 
motivated as much by the fear of the do
mestic political consequences of any "loss 
of territory" to communism as it was by seri
ous security calculations. Legitimate con
cerns about Soviet expansionism and sub
version were converted, after China and the 
Korean War, into domestic political fears of 
the consequences of a Communist take-over 
in Cuba, the Dominican Republic, Guate
mala, Chile, the Congo, Tanzania, Iran, Viet
nam, Laos--the list goes on and on. Since 
the Communist techniques of subversion, 
assistance to revolutionary groups, propa
ganda and exploitation of legitimate com
plaints have been extremely difficult to 
thwart or deflect by traditional diplomacy, 
we have often been forced, for better or 
worse, to give overt economic and military 
aid to repressive regimes. Worse yet, we have 
had to resort to covert means to blunt revo
lutionary movements aided and abetted by 
covert Soviet (and Chinese) funds and as
sistance. We have been forced to denv pub
licly-almost by definition-the covert as
sistance, and to defend the overt aid in 
terms of some threat to our national se
curity--or worse, the democratic aspirations 
of dictators. Since the threat was often less 
than obvious--probably based on the as
sumption (not entirely unrealistic during 
the early part of the cold war) that Com
munist governments were totally sub
servient to Moscow-we reinforced by our 
words and actions the concept that any "loss 
of territory" anywhere was a potential threat 
to the United States. Everything we did 
tended to confirm the common perception 
that any adverse result was a disaster for the 
United States--thus making it a. serious po
tential political disaster to the Administra
tion that let it happen. 

My purpose here is not to seek to disen
tangle the real from the imagined. My point 
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is that no effort to do so was politically pos
sible. Every President felt threatened by any 
Communist success anywhere, and took 
steps--some, at least, excessive in retro
spect--to insure that the blame was not his. 
He operated in a climate of opinion where 
to be "soft on com.munism"-to lose any
where, any time-was a serious blow to his 
status at home. And Presidents acted accord
ingly. 

I have said that Presidents became the 
prisoners of the cold-war view of politics, 
even though each also contributed to it. The 
general public and congressional perception 
of the cold war--a.nd, incidentally, of an ex
aggerated American power to influence and 
control events--made it virtually impossible 
for any President to be candid about the 
costs and risks of our foreign policy. The 
"China syndrome"-the aftermath of Joe Mc
Carthy-meant politically that it was easier 
to accept the premise of "no loss of terri
tory" in the hope that his Presidency would 
not be called to account than to attempt to 
gain public and congressional acceptance 
that the premise might involve unacceptable 
risks and costs. There was no hope-perhaps 
no time without crisis--for a public debate 
in the 1960s about the premises of the 1950s. 
Could President Johnson have permitted a 
Communist take-over in the Dominican Re
public or in Vietnam, stating that he did not 
regard "friendly regimes" as important 
enough to our foreign policy to warrant m111-

. tary intervention? Was the American public 
prepared for such a statement? And was it, 
on the other hand, prepared for the costs 
which Vietnam demanded? 

IV 

In a sense, all of this political exposition 
is prelude to the major point of secrecy. But 
it is, I believe, tremendously important to 
the understanding of why we are where we 
are. , 

In our political system the President en
joys--or suffers--enormous advantages of 
leadership. His is an extremely difficult role 
to share, and to a considerable extent the 
advantages interact with the problems, one 
upon the other, to cripple the political sys
tem. His principal advantage is that the gen
eral public~ven the best-informed public
views the world beyond our borders as con
fusing and dangerous. In the mass of infor
mation that flows to us each day, it is harder 
and harder to tell the players and the teams 
without a program. 

To the extent that the average citizen is 
confused, he tends to place his trust in the 
President and in the experts. The feeling of 
danger-reduced and diffuse today but sttll 
very much present--brings with it a strong 
sense of the necessity for teamwork under 
a united leadership. And so the President 
operates from a protected position behind 
the high wall of the public's desire to dele
gate trust to one man-a wall built, on the 
one hand of feelings of danger and confusion, 
and, on the other, of the fact that the Pres
ident, as our nationally elected leader and 
our "sole voice" in foreign affairs , is the nat
ural recipient of that trust. An opponent 
who would attack the President's leadership 
must first convince the public to endure the 
feelings of danger and uncertainty that come 
when trust and confidence are taken from 
the President. And that is a risky political 
endeavor. 

Unfortunately, Presidents are inclined to 
think this blind trust in their wisdom is 
wholly justified. Having almost sole access 
to the full range of classified information and 
expert opinion, Presidents are tempted to 
think that the opinions of Congressmen, 
academics, journalists and the publ1c at large 
are, almost unavoidably, inadequately in
formed . It 1s too easy to conclude that the 
opinions of others lack essential knowledge 
and that unequal information and unequal 
background make their views less important. 

The subtle insights of specialists or classi
fied pieces of information are often accorded 
a. totally undeserved attention and impor
tance in comparison to more widely shared 
insights and knowledge. 

All this reduces the politically healthy 
feeling of being constrained by the disagree
ment of many of one's peers. But that might 
not be particularly serious if the President 
and the executive branch were bias-free and 
single-minded in their desire to produce re
sults representing the long-run preferences 
of the American public. Unfortunately, 
neither of these conditions is likely to prove 
true. 

For there are biases built into the position 
of the President--and the advice he re
ceives-that are likely to lead to departures 
from the needs of the country as perceived 
by others. For one thing, the very factors 
which reduce the value of the opinion of 
others on tactical questions have a way of 
spreading to questions of basic values. There 
Is a. tendency to assume that such funda
mentals as the amount of dollar cost the 
public wtll bear to reduce nuclear risks, or 
the loss of lives that we will bear to avoid 
a. particularly offensive weapon, are technical 
decisions for experts-although these deci
sions plainly involve only value judgments, 
not specialized knowledge, once the choices 
are fairly laid out. 

The problem is further complicated by 
the fact that Presidents in recent years have 
become increasingly enamored of their role 
on the stage of world affairs and are likely 
to resist a more limited role even if the 
public were to assign it to them. Presidents 
want to secure an honored place in history 
and feel that the scope of American power, 
prestige and influence is a crucial aspect of 
a historian's memory of their terms of of
fice. This can be a heady business. It is com
pounded by the relative freedom that the 
President has in foreign affairs--freedom 
from annonying congressional restraints and 
freedom based on the generalized need of the 
public for unitary leadership in times of 
danger. It would be going too far to say 
that a President welcomes a Cuban missile 
crisis or a Six-Day War in the Middle Fa.st. 
But it would not be going too far to say 
that the Presidency thrives upon it, as the 
Nbwn Presidency has thrived on his tele
vised visits to China and Russia. 

All of these pressures make a relatively 
retiring presidential role less likely whatever 
the public interest. When they lead a Presi
dent to costly or risky policies with which 
much of the public cannot identify its in
terests, or which seem to exceed the discre
tion required by the danger, these biases 
can cause the President to lose that basis of 
popular support on which he necessarily 
relies. 

Over the years, then, we have moved 
farther and farther away from the basic 
premises of our democratic political system 
to put important decisions on foreign policy 
in the hands of the President and, in effect, 
to charge him with its successful administra
tion. Our almost total reliance on the Pres
ident's leadership and accountab111ty; the 
felt need to fight insurgency with counter
insurgency, often secretly; our unwillingness 
to test foreign policy initiatives in the ways 
in which we test domestic policy proposals
through debate and discussion; the appeal of 
"national security" as sufficient justification 
for a vague and extensive foreign policy; 
and, most of all, the fear of the President 
that his political popularity, his place in 
history and his capacity to lead all depend 
on not having another China, or Cuba, or 
other major loss to communism-all these 
considerations tempt a President to go it 
alone in the hope that the policy will suc
ceed. The temptation to let the end justify 
the means is clearly present, even 1! the 
means requires dissembling or misleading 

the Congress and the American people. Such 
conduct can, in the environment of the re
cent past, be rationalized as necessary to 
mamtain that secrecy on which success de
pends. And, after all, it is unlikely that the 
President's honesty and good faith will be 
brought effectively into question if the 
policy is successful. 

The Bay of Pigs debacle of 1961 is an lllus
trative example. The idea that, in an open 
society, one can expect to launch a covert 
attack on a neighboring country in total 
secrecy seems patently absurd. For that ad
venture there are only two explanations: 
Presidents Eisenhower and Kennedy must 
have assumed, first, that the public would 
not require a political accounting of the 
authority of the President to act in secret 
without formal Congressional authorization 
or knowledge; second, that total failure of 
the operation was improbable, and that the 
secrecy essential to its success could be 
maintained for a sufficient length of time. 
And I suspect that President Kennedy, de
spite his obvious reservations about the 
whole plan, was extremely reluctant as the 
incoming President to cancel a project in
itiated by his prestigious predecessor in view 
of the domestic political risk which that 
would involve. 

The significant aspect of this incident Js 
the fact that President Kennedy's mea culpa 
related to the failure of the mission, and 
the later investigation into how the Presi
dent could be so misinformed. He felt no 
need to apologize for undertaking so exten
sive a covert activity on presidential author
ity alone. 

Was the Bay of Pigs different in kind or 
quality from the secret bombing of Cam
bodia (and falsification of records) at Presi
dent Nixon's direction? True, in the first 
case there was complete candor after the 
event, but in both cases the element of total 
secrecy was overriding at the time of action, 
because it appeared necessary to achieve 
what the President (and many others) re
garded as legitimate foreign policy objec
tives. But, however justified by such neces
sity, secrecy destroys our democratic process 
when it also deceives the American public on 
important and controversial matters. 

There have., of course, been other covert 
operations, though perhaps none so exten
sive as these. Operations in Laos and Thai
land were more or less open secrets, better 
known to Congress and the press than some 
recent outbursts would suggest. But none
theless all such operations raise the ques
tion of how far the President can go it 
alone, and especially when the operations 
themselves have no formal congressional 
sanction and are unknown to--and undis
cussable by-the general public. 

The war in Vietnam has raised still deepe1· 
questions. Between 1961 and 1964 our opera
tions in Vietnam through "military advis
ers" were, at most, partially covert. The fact 
of their number was known, and their roles 
only modestly concealed. As the operation 
grew and the possibility of more massive 
intervention became clearer-and, I am con
vinced, well before he had made up his own 
mind how far he would intervene-Presi
dent Johnson did go to the Congress for 
authority in the form of the Tonkin Gulf 
Resolution. The form, at least, was ob
served, though unhappily in part as a polit
ical response to Senator Goldwater's posi
tion in the 1964 campaign. 

Yet I cannot, in retrospect, square the 
Vietnam War with my concept of democratic 
government. What President Johnson did 
not do, when he had made up h1s mind 1n 
1965, was to lay out fairly and frankly for 
Congress and the American people the 
choices facing us, the risks we were taking, 
and the possible consequences of our int er
vention. His failure to do so led in the end 
directly to attacks upon his credibility and 
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to a serious erosion of the trust and con
fidence of the public in the President. 

And, of course, as the war unfolded, lack 
of candor was compounded by miscalcula
tions that I am sure far outweighed con
scious deceit. At critical points, the domi
nant personalities within the Administra
ton reflected to the President a degree of 
optimism which turned out to be totally un
warranted, and it was that optimism which 
the President in turn conveyed to the Con
gress and the public and which so destroyed 
his credibility. The voices of caution and 
doubt were not believed by the President, 
and were not, therefore, refiected in public 
statements. Added to what turned out to be 
miscalculation based on wishful thinking 
was the concern the President felt about 
unleashing the more militant forces epi
tomized in the 1964 presidential campaign 
by Goldwater and General LeMay. Mr. John
son did not want the war, felt he could not 
let Vietnam go without overt military as
sistance, and was genuinely concerned about 
its potential for expansion. Once committed, 
he saw no retreat without too great a loss of 
prestige both at home and abroad. 

In 1965 I have no doubt the public and 
the Congress would have overwhelmingly ac
cepted and supported our intervention in 
Vietnam, and that any alternative (harsher 
or softer) course, as I am sure President 
Johnson knew, woul~ have badly divided the 
country. There _was in 1965 no basic con
trary view; virtually no one of any political 
weight was avowedly prepared to accept the 
collapse of the non-Communist government 
in South Vietnam. In these circumstances it 
would have been difficult for Mr. Johnson to 
have volunteered all the risks potentially 
involved, to have prepared the American 
people for the worst. His primary political 
interest was the Great Society-not Viet
nam-and his political compromise was to 
downplay Vietnam in the hope that guns 
and butter were both possible. In retrospect 
he should have encouraged a Great Debate; 
had he known his worst fears would be real
ized, he undoubtedly would have. Yet the 
harsh fact is he did not, and that he did not 
importantly narrowed his future options. 

Then, as the war dragged on, and as oppo
sition to it became increasingly vocal, the 
Administration's motivation subtly changed. 
It saw the opposition as making an already 
difficult task more difficult; as sti1fening the 
resolve of the enemy; as making the search 
for an honorable peace infinitely more com
plicated. Information withheld, promulgated 
half-truths, propagandizing the good news
all of which were to a degree misleading
were now justified by the necessity to mini
mize the degree of opposition so that peace 
could be more rapidly achieved. And so the 
credibi11ty gap widened farther, and trust 
and confidence eroded faster. Ironically, the 
fact that the statements of the government 
were less and less believed probably gave the 
domestic opposition a strength it never could 
otherwise have achieved. 

Mr. Nixon-prior to Watergate-recouped 
some credibility for the Presidency. He did 
not, however, do so by frankness and candor. 
His technique was to reduce the levels ot 
U.S. troops and casualties; to seek to focus 
attention on other matters by his China in
itiative; and to continue to dissemble and 
to restrain discussion on Vietnam. His ex
cessive views of presidential power, his seem-
ing disdain for congressional views, and his 
moving the center of decisions and opera
tions from the State Department to the 
White House all have tended to reduce pub
lic discussion and, consequently, public op
position. And to a completely unprecedented 
degree he has conducted his foreign policy 
secretly. He regained considerable trust and 
confidence in the Presidency, not because 
his statements were believed, but because 
many of those naturally in political opposi-

tion grudgingly admired the initiatives to
ward China and Russia and respected the 
brilliance and competence of Mr. Kissinger. 

Unhappily, secrecy in foreign a1fairs-and 
particularly in the atmosphere we have lived 
in for the past 25 years-is easily rational
ized. Yet the reasons seldom have much to 
do with the rationalizations. In recent 
years, at least, the real motive has been 
precisely to avoid the difficulties inherent 
in our political system and hopefully to pre
sent the public with triumphant faits ac
complis. What initially stemmed largely 
from confrontation between a growing vocal 
minority in Congress and the President, as 
well as increasing public demonstrations, 
was converted into constitutional principle 
by Mr. Nixon. In his Administration, neither 
the Congress nor the public has been in
formed about foreign a1fairs except at a 
level of high generality, and even then 
without the opportunity for discussion. In
deed, not even the bureaucracy has been 
consulted or informed. And this in turn 
has led to a failure to consult with, and 
inform, our allies abroad, culminating in the 
insult to the Japanese with respect to the 
change in our China policy. 

Thus, even without Watergate, personal 
diplomacy conducted in secret, without 
public understanding or solid institutional 
foundation within the government, should 
now be insufficient basis for a viable foreign 
policy. And if, as I believe, Watergate has 
destroyed confidence in the President's 
credibility, much more is now needed. 

v 
What must be done today to put our for

eign policy on a viable basis is, first, to 
promote discussion sufficient to establish 
the domestic consensus necessary to gain 
acceptance for, and support of, our foreign 
initiatives. We stand as a badly divided 
nation and we face some very tough prob
lems. Second, we must restore confidence 
in the integrity of the Presidency. The Con
gress and the people need. to believe what the 
Administration says. Both of these objectives 
mean dramatic changes in the style of the 
Presidency in foreign atfairs. 

I would propose the following changes: 
(1) The President must indicate that he 

needs and wants the support and participa
tion of Congress and the public in formu
lating his foreign policy. He must welcome 
public discussion and criticism of his pro
posals. Clearly, he must do the proposing, he 
must provide the leadership. But he and his 
principal assistants must be far more w111-
ing than in the recent past to lay out can
didly the problems, the choices, the recom
mended actions. 

To involve the Congress in this fashion is, 
despite congressional protestations to the 
contrary, as much a problem for the Con
gress as for the President. The unpleasant 
fact is that most members of Congress find 
little political profit with their constit
uents in foreign a1fairs and in accepting 
the compromises necessarily involved. The 
role of critic after the fact is often more 
politically rewarding than that of a con
structive participant. It is easy for opposi
tion...!...especially in the Congress-to center 
around short-term considerations rather 
than long-term policies, to make appeals to 
national pride, to criticize almost any nego
tiation on the grounds that the Administra
tion gave away too much in the mutual bar-
gaining. The record of Congress on many 
foreign policy issues, usually in the form of 
amendments to foreign aid bills, is far from 
a distinguished one; and the temptation of 
the Executive to interpret away crippling 
amendments to its foreign policy has served 
to create still another tear in the fabric 
of constitutional government. 

Secrecy in foreign aifairs is not, therefore, 
a one-way street born of presidential ambi
tion for power. Too often it suits congres-

sional politics quite well-particularly in the 
House of Representatives, with its biennial 
elections. The temptation in both parties is 
to let the President assume responsibility, 
and to let future events determine the 
length of his coattails. 

Nor is a compromise approach-secret con
sultations with relevant congressional com
mittees and leaderships-much of an answer. 
If the issue is sufficiently controversial, there 
will be "leaks" to the press. If it is not-and 
especially if the matter is likely to become 
public knowledge in the near future-! do 
not think secret consultation serves much 
purpose. As for special "watchdog commit
tees," they have generally done more "dog
ging" than "watching." Members of Congress 
feel totally dependent on the information 
secretly provided by the Administration; 
·they are inhibited by national security con
siderations in taking their case to the pub
lic; they fear the political risk of frustrating 
executive action on matters they do not thor
oughly understand and about which they 
have no independent information. 

I do not wish to put aside totally the wis
dom of such consultations and special com
mittees; I only wish to note that they should 
be used rarely and resisted on both sides as 
an adequate substitute for a more open 
process of congressional oversight and deci
sionmaking. If the policy in question fails, 
the fact of this kind of congressional con
sultation may create as many problems as it 
solves. Rarely will the members of Congress 
feel a truly shared responsibility. And the 
e1forts to put them in this position may 
easily result in recriminations about the na
ture and quality of the information pro
vided. 

No, today there can be no substitute for a 
general rule of openness with the Congress. 
Congress must become truly involved in 
decisions and programs for action, and it 
must be told what the problems are, what 
the apparent options for action are, and why 
the Executive has come forward with partic
ular proposals. If, in the process, nations 
abroad come to know somewhat more about 
the way an Administration's mind is work
ing, I thlnk the price-if it is that-emi
nently worth paying. 

(2) It follows that the principal makers 
of foreign policy decisions must be exposed 
to Congress, the press and the public. If 
presidential assistants participate in the 
framing an<l execution of foreign policy to 
anything like the degree that Mr. Kissinger 
has done, they must be exposed to public 
view and scrutiny, and fully available to the 
Congress without subterfuge or the use of 
devious methods. 

(3) We should abandon publicly all covert 
operations designed to influence political re
sults in foreign countries. Specifically, there 
should be no secret subsidies of police or 
counterinsurgency forces, no e1forts to in
fluence elections, no secret monetary sub
sidies of groups sympathetic to the United 
States, whether governmental, nongovern
mental or revolutionary. We should confine 
our covert activities overseas to the gather
ing of intelllgence information. 

I come to this conclusion with some re
luctance, because in a few instances such 
activities have been legitimate and useful. 
But I believe the impossibi11ty of control
ling secret activities-and the public's ap
prehension about them-outweigh the losses 
which will be sustained. Much of this ac-
tivity was phased out under Kennedy and 
Johnson, and I think the rest can go. 

(4) We must minimize the role of secret 
information in foreign policy. 

Many Presidents have sought to tinker 
with the present classification and declas
sification system, conscious that the ten
dency to reclassify and to spawn classified 
files has been out of control for years. If 
public proof of that fact were necessary, the 
Pentagon Papers and the ensuing trial pro-
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vided it. All the documents involved car
ried high security classification, yet there 
was little evidence that any related im
portantly any longer to "national defense"
the test required by the major provision of 
law under which the trial was held. On the 
contrary, there was at the trial much ex
pert testimony that none did relate impor
tantly to the "national defense," and a de
termined and persuasive defense argument 
that little of the factual information pro
vided in the mass of documents was in fact 
new. What made the release newsworthy 
was less its content than its voyeuristic ap
peal-the relatively rare public exposure of 
governmental processes to the public eye. 

Prior efforts to revise the system have not 
worked, primarily because in no instance has 
major surgery been tried. Classifiers have 
mixed the desire to keep information confi
dential and "closely held" for whatever rea
son, good or bad, with information actually 
affecting the "national defense." To do this 
is a perversion of the law. Perhaps worse, it 
is a perversion of the processes of govern
ment, because it does not force officials to 
consider honestly the reasons for confidenti
ality or the relevant time frame. And the 
fact of gross overclassification tends, in turn, 
to destroy the system itself. 

Prior to the Watergate exposures, the Nix
on administration had presented to the Con
gress proposals to codify the classification 
system and to make disclosure of classified 
information a criminal offense in itself, with 
the validity of the classification not open 
to challenge in court. I assume that, in the 
present climate, any such legislation is dead
and rightly so. While the law under which 
Mr. Ellsberg was tried is crude, its essential 
criteria-that the information relate to the 
national defense and that its disclosure be 
with intent to damage the national interest-
seem to me those that should prevail in this 
country for purposes for criminal sanctions. 

At any rate, this is and will remain the 
law-and I believe that the classification sys
tem within the exectuive branch should now 
conform to it. Essentially, the extremely 
strict internal procedures of a full-scale 
classification system, and the threat of crim
inal sanctions for its deliberate breach, 
should now be coextensive with the law
while still emphatically leaving to the courts 
in any prosecution the testing of the validity 
of the executive classification as well as the 
question of intent. 

What exactly would be covered by such a 
restricted classification system, limited to 
matters affecting the national defense? Ex
amples would be CIA and DIA intelUgence 
material on foreign military capabilities, 
troop dispositions, missile placements, and 
weapons development; and defense and AEC 
information on our own weapons systems, 
future technological developments, current 
strenb'th and disposition, mobllization esti
mates, and military plans to the extent such 
information is not already in the public 
domain. Even such a drastic cutback as this 
will result in some overclassification. But it 
should be more workable than the present 
morass. 

I do not propose that all other information 
be made public or even generally available. 
I simply suggest that it not be classified as 
"national defense" information, carrying 
such exotic labels as "Top Secret" or "Cosmic 
Top Secret" or the like. I have no problem 
with limiting distribution within the bu
reaucracy of information which is politically 
"sensitive," or with general rules concerning 
the confidentiality of discussion with foreign 
diplomats, ambassadorial or other bureau
cratic recommendations as to policy, or per
sonal or investigative records. (In the case 
of diplomatic exchanges, such common-sense 
rules long antedate the postwar expansion of 
classification.) Frankly, I think we can rely 
on the good sense of bureaucrats to keep con
fidential what should be confidential most of 

the time, without employing bloated con
cepts of national security to do so. I know 
this worked in the past within the Depart
ment of Justice and I see no reason why it 
should not work elsewhere. 

(5) Classification will not stop leaks any
how. What minimizes these is loyalty to 
superiors, based not so much on agreement 
with policy as on respect for their fairness, 
integrity and openness to recommendations 
and ideas. A part of the new style of opera
tion must be far greater openness within the 
executive branch itself. All Presidents fear 
becoming the prisoners of the governmental 
bureaucracy, and all Presidents have a heal
thy distrust of bureaucratic expertise. It 
is good that they should seek advice else
where and that departmental recommenda
tions should be tested in various ways, in
cluding the competition of agencies and the 
interplay between full-time professional offi
cers and those who enter government under 
political auspices. But to attempt to bypass 
the bureaucracy has heavy costs not only in 
the very "leaks" to which I have just referred, 
but above all in the failure to understand 
policy, to administer it effectively, to explain 
it to other constituencies at the appropriate 
time, and often to make decisions with full 
awareness of their consequences abroad. 

VI 
In the present world situation, far greater 

congressional and public involvement in 
formulating our foreign policy seems to me 
not only right but nearly inevitable. There 
are two reasons for this: 

First, problems of trade, investment, re
sources, development and international 
monetary stability promise to take on in
creasing importance in the future. All of 
these problems will require legislative solu
tions and therefore extensive congressional 
participation and action. All will involve 
a continuity in policy over relatively long 
periods of time and thus need public under
standing and support. 

Second, as communism has become less 
monolithic, as China has emerged as a. com
peting ideological center, as the Soviet Union 
has become less stridently revolutionary and 
more concerned with China. and with its 
its own domestic progress, and as Europe 
and Japan have become centers for wealth 
and power, security considerations in the 
United States' foreign policy have become 
less consuming and less global. Mr. Nixon's 
approaches to both the Soviet Union and 
China, as well as the modest progress made 
in the SALT talks, are evidence of a chang
ing security environment. Problems will re
main but they will lack the felt intensity 
of the past 25 years. 

Notwithstanding these changes in the 
world scene, the shift to a. more open style 
in foreign policy w111 not be without its dif
ficulties. One is the extent to which open
ness may in fact reduce options or be per
ceived as doing so. I accept the fact that it 
sometimes does. But I also think the extent 
of that reduction is exaggerated, often for 
improper purposes. I accept, too, that there 
are circumstances where the President or the 
Secretary cannot be totally candid without 
affecting the situation he is discussing. I 
think the press and public understand this. 
They know, for example, that high govern
ment officials cannot publicly discuss corrup
tion of high South Vietnamese officials, or 
that high-level expressions of doubt about 
the via.bllity of a. foreign government may 
bring it down. But these inhibitions are not 
serious ones, because the underlying facts
if they are important to understanding 
policy--can be made available to the public 
in other ways. 

The most serious problem of a more open 
foreign policy lies in congressional response. 
In Congress controversy can lead to delay, 
to inaction, to unworkable compromise, to 
missed opportunities. Minorities can ob-

struct; special interests can sometimes ma
nipulate policy more easily on the Hill than 
in the executive branch. The accident of com
mittee loo.dership and membership can skew 
policy away from the national interest to 
more parochial concerns. No one should be 
sanguine about these risks. The danger o! 
getting hopelessly bogged down in a. congres
sional quagmire is clear and present. 

Nonetheless, I am prepared to take some 
losses in our foreign affairs if by doing so 
we can restore the fundamentals of repre
sentative democracy to our foreign policy. 
As Watergate demonstrates, democracy is too 
fragile to be divided into foreign and domes
tic affairs. We cannot give the President a 
free hand in the one without eroding the 
whole of the governmental system that all 
policy seeks to preserve. 

(From CONGRESSIONAL RECORD, June 4, 1973) 
STATEMENTS ON INTRODUCED Bn.LS AND JOINT 

RESOLUTIONS 
By Mr. PROXMIRE: 

S. 1935. A bill to amend section 102 of the 
National Security Act of 1947 to prohibit 
certain activities by the Central Intelligence 
Agency and to limit certain other activities 
by such Agency. Referred to the Committee 
on Armed Services. 
TIME FOR REVIEW. OF INTELLIGENCE OPERATIONS 

Mr. PROXMIRE. Mr. President, on Apr1110, 
I first spoke about the role of the U.S. intel
ligence community in our Government and 
domestic life. At that time I talked about 
the historical need for intelligence to over
come the barriers nations erect to the free 
flow of ideas and technology. I discussed the 
National Security Act of 1947 to determine 
just what Congress had in mind when this 
broad legislation was enacted. And then I 
went into the question of possible "spill
over" effects coming from the use of clan
destine techniques overseas. In recent days, 
the Watergate story has unfolded in suffi
cient detail to shake all of us into concern 
about the dangerous consequences of do
mestic intelligence operations for political 
purposes. 

My original speech also detailed the com
position of the intelligence community and 
made certain recommendations regarding 
more efficient practices. 

Let us now take a. close look at what has 
become the most alarming aspects of the in
telligence process--domestic and foreign pro
grams that are called covert operations or 
"dirty tricks" and include espionage and 
subversion of foreign governments. 

Nothing in this speech comes from clas
sified sources. I have pieced together my in
formation from public documents and open 
conversations with Government officials. 

Since a great deal of the following analysis 
hinges on drawing distinctions between 
various activities, I must rely to some de
gree on language that has precise meaning 
within the intelUgence community. Wher
ever used I will attempt to clarify the mean
ings of such terms as covert action or intel
ligence collection. 
THE STRUCTURE OF THE CLANDESTINE SERVICES 

The Central IntelUgence Agency is divided 
into Directorates by function. Until recently, 
these were called the Directorate of Plans, 
the Directorate or Intell1gence, the Direc
torate of Support and the Directorate of 
Science and Technology, or as abbreviated: 
DD/ P, DD/ I, DD/S, and DD/S. & T. standing 
for the four Deputy Directors serving under 
the Director of Central Intell1gence and his. 
Deputy Director. For the purposes of this. 
speech, I will concentrate mainly on the 
DDP, that is, Directorate of Plans now re
named DD/0 for Directorate of Operations. 

Thus the CIA is several orga.niza. tions under 
one roof. The DD/I-Intelligence-a.nd DD/S. 
& T .-Bcience and Technology--deal with 1n
tell1gence collection as opposed to 1ntell1-
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gence operations. The DD/O--Opemtions
and its support elements in DD/B-Support-
carry out covert action programs. There has 
been a great deal of discussion about the 
propriety of this arrangement linking the 
analysis and covert activities and I will deal 
With the arguments later. 

Authority for approving and continuing 
programs and other activities that are sensi
tive--meaning the potentiality of embarrass
ment or compromise--rests With a cabinet
level committee composed of representatives 
of the Department of Defense, Department of 
State, White House National Security Ad
viser, Joint Chiefs of Staff, and the Director 
of Central Intelligence. This informal com
mittee which meets several times a month 
has been called by many names including 
the 54/12 Group, Special Group, the 303 Com
mittee--named after a room number in the 
Executive Office Building-and more cur
rently the 40 Committee after a national 
security decision memorandum with the same 
numerical designation. 

In theory, proposals for covert action pro
grams are presented to the 40 Committee 
after being worked out by the participating 
agencies at a lower level. Then the 40 Com
mittee gives its approval or rejects the con
cept or requires modifications in the orig
inal plan. Most projects, however are well 
coordinated by the time they get to the 40 
Committee. 

The primary need for the 40 Committee 
and its authority to initiate covert action 
programs is the stated requirement to provide 
the President with methods of accomplishing 
foreign policy objectives Without attribution 
to the United States. 

We have come a long way from Secretary 
of State Stimson's comment that gentlemen 
do not read other peoples' mail. The modern 
world is far more complex now. More barriers 
to the flow of information have been erected. 
I believe that there are occasions when this 
Government must for its own protection use 
techniques that are by domestic U.S. stand
ards extra-legal. But there must be adequate 
control over the exercise of these aspects of 
our foreign policy or we Will find ourselves 
gripped in an interminable cycle of false in
formation and foreign intervention. These 
controls have been painfully inadequate. For 
this reason it is necessary to take a hard 
look at what distinctions can be drawn be
tween activities that are necessary for na
tional security and also productive and those 
that create situations that actually erode our 
national security. 

In practice, it appears that the 40 Com
mittee mainly approves activities coordinated 
at lower levels. If a promising operation can 
be coordinated at a working level where the 
concept originates, it often rises through 
the intelligence community with little criti
cal challenge until it arrives at the 40 Com
mittee. There because it has been reviewed 
by the "experts" it is frequently approved. 
Result: a serious effect on U.S. policy. 

Having the 40 Committee consist of high 
level officials is supposed to be a safeguard 
against the initiation of activities actually 
detrimental to the national interest. It is 
presumed but never stated that major de
cisions of the 40 Committee are then checked 
With the President. The reason for the lack 
of substantiation of this latter point is clear. 
The President is insulated from any direct 
association from such illegal activities so 
that in time of crisis such as a "blown"
exposed-mission, he can deny knowledge of 
the entire affair. Again and again this is the 
most important point of many covert action 
programs-the insistence that the President 
be insulated from any damaging effect, re
gardless of his prior knowledge or role in the 
command process. Thus when a crisis occurs, 
say with the U-2 affair, the President has the 
option of denying the whole thing and pre
serving his innocence by placing the blame 

on others. President Eisenhower chose to 
take responsibility for the U-2 incident, a 
move that many intelligence specialists criti
cized as unnecessary and a bad precedent. In 
my view, as I will develop later, President 
Eisenhower was absolutely right. 

Once a decision is reached and approved 
by the 40 Committee and White House, the 
resources of the DDO or as it is sometimes 
called the Clandestine 8ervice-CS-are put 
into action. These resources are enormous 
and consist of worldwide depots of equip
ment and arms, numerous communications 
networks, arrangements with front organiza
tions for providing support, working associa
tions with the military departments which 
can supply men, material, and the normal 
complement of case officers-the designation 
for DDO professional personnel as opposed to 
agents which are those recruited by case of
ficers. 

It can be said that the Agency-CIA
probably can carry out a middle- or low-level 
operation With more skill and speed than 
any other arm of the Government. There is 
less bureaucratic interference and the lines 
of communication are much quicker. With 
regard to high level operations of the size 
of an invasion, the CIA's record is marginal. 
But, paramilitary activities are a distinct 
part of the Agency's resources. 

There is far less command and control of 
covert operations than should be the case. 

Here is why: 
First. The 40 Committee's control is only 

absolute in the sense of a final decision but 
not in the shaping of policies regarding the 
initiation of such activities or for that matter 
how they will affect the long-range interests 
of the country. 

Second. There is a tendency for those in 
the business to fall into the mental state of 
acquiesence in the propriety and necessity of 
such operations and thus provide no effective 
restraint. 

Third. In all of this, Congress plays abso
lutely no role. While Congress may be fund
ing a certain international program, the 40 
Committee could be deciding to impede that 
same program in a certain country for other 
reasons. 

Fourth. Small operations have a way of be
coming major operations even without 40 
Committee oversight. 
JUDGING THE RELATIVE IMPORTANCE OF INTEL

LIGENCE COLLECTION PROGRAMS 

Intelligence comes from varied sources. It 
can be categorized in the following manner: 

First. Open sources such as newspapers, 
periodicals, translated foreign literature, and 
radio broadcasts; 

Second. Satellite derived intelligence used 
for mapping, targeting observation of mili
tary construction, industrial capacity com
munications, and military deployments; 

Third. Technical collection techniques
intercept of signals, electronic emissions, 
communications, and radar data; 

Fourth. Human resources such as defectors, 
agents in place, interviews with selected 
travelers, immigrants, and foreign govern
ment officials. 

It is often stated that the bulk of all in
telligence comes from open sources that are 
refined and analyzed. In terms of quantity 
this probably is true. The really significant 
intelligence, however, now comes from satel
lites and technical collection devices. 

Reconnaissance activities provide high con
fidence data about military and economic 
questions of the highest importance such as 
missile deployments, submarine development 
or industrial construction. By far and away 
this is the most important category of intel
ligence information. 

Somewhat below this in importance are 
the other technical programs which provide 
scientific data of interest for specialized pur
poses. Interrogating radar systems would be 
one example. Other signals might give infor-

mation about missile characteristics or ABM 
developments. Intercept of communications, 
part of a category of intelligence referred to 
as Comint or Communications Intelligence, 
once was a very important source of infor
mation but with the countermeasures now 
available such as land lines and encoding de
vices, Comint is more difficult to obtain and 
process. 

Human resources comprise this last cate
gory. Human resources refers to any tradi
tional spy activities that involve the direct 
use of human beings as opposed to technical 
devices. The recruitment of foreign govern
ment officials, the espionage of Inilitary se
crets by travelers, the forced entry into of
fices to obtain data, the establishment of 
spy rings, all are examples of human resource 
prograins. 

By any measure of cost effectiveness, hu
man resources simply do not produce the 
quantity and quality of reliable data neces
sary for their justification. About 60 percent 
of the CIA budget continues to go into 
human resource programs. 

The argument has been made that even 
though human resources provide little in
formation of value compared to technical 
and satellite data, what they do provide 
in a few instances might be of the most 
significant and valuable of all-that of pol
itical or military intentions. Hardware pro
grams can be observed by reconnaissance but 
a camera cannot look into a man's mind. 

But factual data about intentions is so 
illusive and fragmentary that it is almost 
nonexistent. Knowledge of adversary inten
tions requires a source of reliable informa
tion at the highest levels of a foreign gov
ernment such as the U.S.S.R. or People's 
Republic of China. Human resources of this 
quality and rank are rare indeed. We have 
heard about Colonel Penkovsky and certain 
other defectors and agents in place, but it is 
the consensus of many experts that high 
level human resources are few and ·far be
tween, and provide a pathetically inadequate 
payoff. 
ORA WING A DISTINCTION BETWEEN COVERT 

ACTION PROGRAMS AND INTELLIGENCE COL
LECTION PROGRAMS 

What is the difference between intelligence 
collection and covert action "cloak and dag
ger" prograins? At times the distinction 
may be hazy. Both are done within the in
telligence community but Congress can act 
to separate and define the two areas of 
activity. 

Intelligence collected by covert means in
cluding the satellite, technical devices and 
human resources mentioned above qualifies 
as intelligence collection. It involves the ac
quisition by open and extra-legal means of 
information determined necessary to nation
al security. Requirements are established to 
guide this type of collection within given 
priorities. 

The following are examples of selected 
information acquired by intelligence collec
tion: 

Photography, space and missile signals, 
economic data, power elite and political par
ty data; 

Military construction, deployments, re
search and development, troop movements; 

Industrial capacity, communications cap
abilities, food production; scientific informa
tion; mapping, geological, climatic data. 

In short the collection of all information 
that could possibly be useful to policymakers. 
The means of collection might be covert 
"cloak-and-dagger." 

One distinction: With intelligence collec
tion there is a conscious decision to obtain 
the information without influencing the 
source or its content. Such is not necessarily 
the case with covert action programs. 

Covert action involves a more intrusive 
role than the passive acquisition of science 
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or economic data or even information sup
plied by agents in place. Covert action could 
involve any of the following types of 
activities: 

Paramilitary operations in support of for
eign governments or dissident forces; finan
cial support for individuals, governments, 
unions, political parties or other internal 
organizations: 

Operations in support of political allies 
such as acquiring politically damaging in
formation or the creaton of such information 
or the supplying of internal security tech
niques and equipment; 

Exchange programs for social, economic 
or long term political reasons; economic 
manipulations of companies, governments, 
commodity supplies. 

One characterization of all covert action 
programs is their deniability. They must be 
clearly separable from official U.S. Govern
ment sanction. Instead of pure collection of 
information, covert action programs are de
signed to influence future events or alter the 
expected course of events in foreign countries 
to the benefit of the United States. 

ACCOUNTABILITY: ASSET OR LIABILITY 

The principle of a plausible deniability is 
critical to any covert operation. I relate to 
the capabilty of our Government to know 
what the CIA has been doing. If it were not 
a problem then operations could be carried 
out in the open. But since many operations 
would be considered either illegal, iminoral, 
hostile, or be greatly embarrasing in the tar
get country, they must be done without overt 
relationship to the U.S. Government. 

There are certain "backstops" built into a 
covert operation. An American presence is 
kept at a low level. 

Native personnel are used where possible. 
Third countries may be co-opted to partici
pate and other devices used so as to preclude 
any tie-in with the United States. 

In the event that an operation is blown 
and it becomes known that some American 
has participated, there are two further ploys 
to use. First, the U.S. Government can dis
associate itself from the blown operation by 
stating that it was not sanctioned. Arrange
ments then would have to be made to see that 
the U.S. personnel involved could be pro
vided assistance. In the meantime, all affilia
tion with the CIA would be denied. Such was 
the case with John Downey and Richard Fec
teau held captive by the People's Republic of 
China since the 1950's. 

As a second fall back position, in an ex
tremely serious case, it may be necessary to 
admit U.S. responsibility but deny that the 
President had anything to do with it, there
by attempting to salvage his prestige and rep
utation. The choice then is up to the Presi
aent whether he wants to admit responsibil
Ity or continue to bluff his way through the 
crisis. This situation occurred with President 
Eisenhower and the U-2 affair. 

I think the whole notion of deniability 
should be reconsidered very carefully by 
Congress and all our Government. It is one 
that could get us into the deepest kind of 
trouble. 

President Eisenhower, to his enduring 
credit, flatly refused the deniabillty option 
and manfully assumed responsibility for the 
U-2 flights, although in doing so he en
dangered vital negotiations at that time with 
the U.S.S.R. 

This brings up the critical point. Should 
there be clear accountability by the Presi
dent? Mechanisms have been established for 
foreign operations which protect the Presi
dent from failures and embarrassment. He 
can shift the blame to other people or or
ganizations. The CIA for example, has long 
been known as an organization willing to as
sume the public blame !or operations ap
proved by the President that ended in fail
ure. 

In this Senator's view there is never jus
tification for a lie by anyone including, and 
I might say especially by, the President of 
the United States. Such deliberate, planned 
"official" lies undermine the credibility of 
the Government. The coverup becomes a way 
of life. It is a corroding compromise with 
integrity. 

What is more, it is stupid because it fre
quently does not work. It is not believed 
and when it is exposed as a lie, the loss of 
faith in government is far greater than any 
gain. 

In domest ic affairs the use of "plausible 
denial" could be a most insidious anti
democratic political device . As in so many 
other areas of covert activities, the major 
fear is that a coinmonly accepted technique 
used abroad will become so successful that it 
is only an easy moral judgement away from 
application in the United States. 

Six men sitting around a table week in and 
week out discuss various covert foreign oper
ations. They are masters at the techniques of 
deception, intrigue, espionage, covert action: 
One day they receive a suggestion, couched 
in terms of national security that involves 
the use of these same techniques domesti
cally. The suggestion comes from the White 
House, maybe even the President. They have 
all served the White House, regardless of its 
occupant for their entire lives. It is the cen
ter of power from which they draw their au
thority. It is the justification of their lives. 
How do they answer? 

This fictionalized portrayal is not intended 
to be taken literally. But it makes the point. 
There are vast unrestrained powers within 
the executive department that may someday 
threaten more than some foreign nation. 

One additional aspect of accountability 
needs to be explored. 

It may be possible that the delegation of 
authority in such matters as intelligence col
lection and covert action programs has gone 
so far down from the President that he has 
no functional control over many of these 
programs. In the delegation of authority 
rests an iinmense coinmitment of trust. If 
subordinates are trusted and events seem to 
be moving well, a President could be insu
lated from those decisions taken in his name 
that have widespread and damaging conse
quences. I do not think this is a very realistic 
situation but it is an outside possibility. 

I think we should be aware of this, because 
too few of us appreciate how very busy the 
President is, how involved he is in many 
areas, how distraught any President must 
become because the demands on his interest 
and his time are so enormous. 

Congress has no way of knowing any of 
these things because Congress never has 
exercised any real control over the intelli
gence community. We have all thought that 
this was an area in which national security 
interests naturally limited congressional par
ticipation. We have left it to the experts. We 
have handled it with informal relationships 
and secret meetings and inadequate staff 
work. We have looked the other way. And we 
have paid the price. 

We agonize over an appropriation of $1 
Inillion, and I do that as much as any. But 
we calmly let $4, $5, or $6 billion slip through 
our fingers without so much as one critical 
question on the floor of the Senate. 

There are certain matters that pertain to 
the intelligence coinmunity that cannot ever 
be made public for to do so would be to en
danger sources of information or techniques 
of collecting that information. Our potential 
adversaries could deny us that information 1f 
they became aware of its value to us. We 
must also protect the lives of the Americans 
serving overseas and their families from 
hostile retaliation. 

The intelligence budget is not such a case. 
There is no sound reason why this budget 

must remain hidden from the public in ag
gregate terms. 

There would be no security risk in letting 
the world know that the United States 
spends $5 or $6 billion on intelligence. It is a 
form of deterrence. It would tell our adver
saries that we intend to find out the truth 
about any potential hostile actions on their 
part and that we are willing to spend great 
resources to do so. 

Just as it was deemed important to let 
the U.S.S.R. and China know of our military 
strength as a deterrent to a surprise attack, 
so would it be prudent to tell them that we 
have other capabillties to guard-<>ur Nation. 
We need not say more than the size and gen
eral distribution of the intelligence budget 
by agency. We need not speak of Inissions or 
other sensitive matters. But we must reestab
lish the responsibility that Congress has in 
the formation and funding of foreign policy 
and above all else we must protect our do
mestic freedoms from any bureaucratic chal
lenge from within the executive department. 
The danger is here. We cannot refuse to act. 

THE NATIONAL SECURITY ACT OF 1947 
WHAT DOES IT ALLOW? 

The first thing to be noted about the 
establishment of the CIA is that it is a part 
of the Executive Office of the President and 
as such reports directly to the President 
through the National Security Council and 
the Director of Central IntelUgence which is 
a cabinet level post. Under the National se
curity Act of 1947, the CIA was given the duty 
of advising and making recoinmendations to 
the National Security Council and of cor
relating and evaluating intelligence relating 
to the national security and providing for 
appropriate dissemination. All of these duties 
are relatively passive. In no way can they be 
interpreted as authority for engagement in 
domestic operations or foreign operations. 
That is clear. 

Further on in the same section, the act 
specifically states that the CIA shall have no 
"police, subpena, law-enforcement powers, or 
internal security functions." This is a broad 
and widespread prohibition. The meaning of 
"no internal security functions" is a blanket 
disapproval for any active domestic police
type functions. 

After that prohibition, however, come three 
statements which are oblique by nature and 
subject to various interpretations. They need 
to be quoted in full for they constitute a 
possible justification for both domestic func
tions and foreign covert activities. 

"And provided further, that the Director 
of Central Intelligence shall be responsible 
for protecting intelligence sources and meth
ods from unauthorized disclosure; 

"To perform, for the benefit of the exist
ing intelligence agencies, such additional 
services of coinmon concern as the National 
Security Council determines can be more 
efficiently accomplished centrally; 

"To perform such other functions and 
duties related to intelligence affecting the 
national security as the National Security 
Council may from time to time direct." 

The first statement could be cited for 
justifying operations domestically and the 
following two could be used for justifying 
foreign operations or even domestic opera
tions. 

THE MISSING CHARTER 

It is not possible to state with authority 
what interpretation the executive depart
ment has placed on these particular sections 
of the National Security Act of 1947 because 
subsequent interpretations have been done in 
secret. In fact, the CIA charter is not fully 
contained in the National Security Act of 
1947 but is extrapolated from the act by a 
series of National Security Council intelli
gence directives after the passage of the act. 
These were, and remain, classified. Thus we 
are faced with a highly unusual situation. 
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Congress has enacted a. law with a. set of 
prescribed relationships and duties for the 
CIA. And the executive department through 
the National Security Council has interpreted 
this law 1n secret. Whether this subsequent 
secret interpretation is allowed by the origi
nal act is in doubt. Whether the procedure of 
allowing secret interpretations and exten
sions of authority upon a. congressional act 
is in doubt. 

This can only be resolved by a court test, 
a. review by the enacting committees and 
bodies of Congress of the original intent of 
the legislation, or by amending the 1947 
National Security Act to prohibit extraneous 
interpretations or extensions. 

It would be best for all concerned if the 
charter for the CIA was distinctly agreed 
upon by Congress and the executive depart
ment and at least in general language made 
public. 
AN AMENDMENT TO THE NATIONAL SECURITY ACT 

OF 1947 

In order to initiate a. full examination of 
the proper role of the intelligence commu
nity in foreign affairs as well as domestic af
fairs, I now introduce a. bill as an amend
ment to the National Security Act of 1947. 

Mr. President, I ask unanimous consent 
that this be printed in the RECORD. 

There being no objection, the bill was or
dered to be printed in the RECORD, as follows: 

S.1935 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, That sec
tion 102 of the National Security Act of 1947, 
as amended (50 U.S.C. 403) , is amended by 
adding at the end thereof a. new subsection 
as follows: 

"(g) (1) Nothing in this or any other Act 
shall be construed as authorizing the Central 
Intelligence Agency to---

"(A) carry out, directly or indirectly, with
in the United States, either on its own or in 
cooperation or conjunction with any other 
department, agency, organization, or individ
ual any police or police-type operation or ac
tivity, any law enforcement operation or ac
tivity, or any internal security operation or 
activity; 

"(B) provide assistance of any kind, di
rectly or indirectly, to any other department 
or agency of the Federal Government, to any 
department or agency of any State or local 
government, or to any officer or employee of 
any such department or agency engaged in 
police or police-type operations or activities, 
law enforcement operations or activities, or 
internal security operations or activities 
within the United States unless such assist
ance is provided with the prior, specific writ
ten approval of the CIA Oversight Subcom
mittee of the Committees on Appropriations 
and the Committees on Armed Services of the 
Senate and the House of Representatives; 

" (C) participate, directly or indirectly, in 
any illegal activity within the United States; 
or 

"(D) engage in any covert action in any 
foreign country unless such action has been 
specifically approved in writing by the CIA 
Oversight Subcommittees of the Committees 
on Appropriations and the Committees on 
Armed Services of the Senate and the House 
of Representatives. 

"(2) As used in paragraph (1) (D) of this 
subsection, the term 'covert action' means 
covert action as defined by the National Se
curity Council based on the commonly ac
cepted understanding of that term within 
the intelligence community of the Federal 
Government and the practices of the intelli
gence community of the Federal Government 
during the period 1950 through 1970." 

Mr. PRoXMmE. Mr. President, this amend
ment is designed to clarify the role of the CIA 
with regard to domestic activities. It has 
four provisions. First, it makes it clear that 
the National Security Act of 1974 itself or 

any subsequent interpretations of the act by 
the executive branch, be they classified or 
unclassified, shall not authorize the CIA to 
engage in police, law enforcement, and in
ternal security functions by itself or in con
junction with other organizations. Although 
there is a similar provision in the National 
Security Act, subsequent interpretations of 
that act by the National Security Council in
telligence directives or other more loosely 
worded language in the National Security 
Act itself requires a. rea.ffirma.tion~and I 
mean a. public reaffirmation--of congres
sionalintent. 

A second provision would prohibit the CIA 
from providing assistance to other Govern
ment organizations engaged in police, law 
enforcement, or internal security activities. 
The obvious question to be dealt with here 
is the problem of normal, routine coordina
tion between CIA and the FBI. This type of 
activity would be expressly approved on an 
ongoing basts but within distinct limita
tions by the CIA oversight committees of 
both houses. 

The third provision of this amendment 
expressly prohibits the CIA from participat
ing in any illegal activity within the United 
States, either directly or indirectly. · 

The fourth provision deals with the for
eign activities of the CIA. It is remarkable 
that nothing in the National Security Act of 
1947 directly authorizes the CIA to engage 
in covert foreign operations. Subsequent in
terpretations of the act have empowered the 
CIA to conduct such activities but the act 
itself is not explicit. The hidden charter for 
CIA is far more important in this regard 
than the National Security Act. But due to 
the classified nature of the hidden charter, 
Congress has not participated in the inter
pretation of the law it approved. Therefore, 
it is now necessary to define just what is the 
congressional intent of the act. 

My fourth provision draws a distinction 
between the normal activity of intelligence 
collection and covert action programs. It 
would prohibit the CIA from engaging in 
any covert foreign action programs without 
the written prior approval of the CIA over
sight committees of the House and Senate. 
The pattern for prior approval, for example, 
could be based on techniques worked out 
between the executive department and Con
gress such as exist for reprograming au
thority. I would also recommend that both 
Houses of Congress form one body with re
sponsibility for CIA oversight. 

WHY IS THE AMENDMENT NEEDED? 

This amendment is necessary for the 
national security. I do not say this lightly. 
The purpose of the intelligence community 
is to insure that the highest policymakers 
have the knowledge and means to protect 
this country. It is a. vital line of defense. But 
is there a. possibllity that the very instru
ments established to guarantee our national 
security could be used to subvert it? 

Mr. President, this is the most chilling 
message of Watergate. The activities we 
engage in overseas have come home to roost. 
The techniques, the organization, the per
sonnel, the equipment, the power to obtain 
information and influence foreign events 
have been turned to use domestically. Noth
ing could be more dangerous. Are we suc
cessful in rigging a few elections? In sup
porting a. few friendly organizations? Brib
ing officials? Pressuring governments? Maybe, 
maybe not. But it is not worth the price if 
the same techniques become a. more likely 
threat to our freedoms than any invasion. 

Without proper controls we a.re in danger 
of falling prey to our own national security 
mechanism. 

Is it far fetched to contemplate the illegal 
use of the FBI, CIA and the rest of the in
telligence community against political op
ponents or any other faction within the 
United States? That is exactly What has been 

attempted. The FBI and CIA have wavered 
under the presSure. This is the most serious 
aspect of the Watergate crisis. It has gone 
so deep into the fabric of the Federal bu
reaucracy that even the untouchable agen
cies have been tarnished. 

Fantastic? No, indeed, it is real and it is 
happening today. Firm steps must be taken 
to reestablish the confidence that should re
side in the CIA and to eliminate the night
mare that someday as Sinclair Lewis wrote of 
the prospoct of an American Hitler "It can 
happen here." 

I have great a.clmira.tion for the CIA and its 
Directors. It appears that they ha.ve resisted 
pressures of great intensity from the White 
House itself. That took a. great deal of cour
age. It is for the sake of the CIA as well as 
the American people that I offer this 
amendment. 

In closing, I would like to quote two re
xna.rks by former U.S. Presidents, each from 
a different era. but both endowed with the 
insight that comes from a keen mind and 
a. sense of American democracy. 

On May 13, 1798, James Madison wrote to 
Thomas Jefferson stating-

"Perha.ps it is a. universal truth that the 
loss of liberty at home is to be charged to 
pro:visions against danger, real or pretended, 
from abroad." 

One hundred sixty-five years later an
other great President, Harry Truxna.n, re
flected on his administration: 

"For some time I have been disturbed by 
the way the CIA has been diverted from its 
original assignment. It has become an op
erational and at times a. policy-making arm 
of the government. I never had any thought 
that when I set up the CIA that it would 
be injected into peacetime cloak-and-dagger 
operations. Some of the complications and 
embarrassment that I think we have expe
rienced are in part attributable to the fact 
that this quiet intelligence arm of the Presi
dent has been so much removed from its in
tended role that it is being interpreted as a. 
symbol of sinister and mysterious foreign 
intrigue and a subject for cold war enemy 
propaganda.." 

Mr. President, nothing that I have said 
here today should be interpreted as condem
nation of the CIA. The CIA has been under 
the direction of several Presidents. In many 
ways, the CIA has performed an invaluable 
service to our Government that could not 
have been done by any other agency. In rts 
testimony before Congress on foreign weapons 
programs and in its estiina.tes of ca.pabilities 
and intentions, the CIA has presented re
markable unbiased analysis of the highest 
quality. This is an essential role. 

But the CIA now must be protected from 
the executive department and our democracy 
must be protected from any directed misuse 
of the CIA. 

To do less is to risk our heritage. 
Mr. President, I am confident if my amend

ment becomes law we will provide that pro
tection for the CIA and, more importantly, 
for our form of government. 

THE LONELY-AND CONSERVA
TIVE-CHICAGO CUBS FAN 

Mr. PERCY. Mr. President, the Chi
cago Cubs are not in the World Series 
this year-again. If you are from Chi
cago you know that glaring absence is 
as normal as windy weather. Unlike the 
distinguished Senators from California, 
Mr. CRANSTON and Mr. TuNNEY, and the 
distinguished Senators from New York, 
Mr. JAVITS a.nd Mr. BUCKLEY, who can 
so proudly march into this august Cham
ber, the Senators from Dlinois are a som
ber twosome. We cannot point with pride 
to our baseball team, nor can we insert 
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in the RECORD glowing editorials of skill 
and derring-do on the baseball diamond. 

To be a Cubs fan is to know what it is 
like to sit alone and cold on the floor of 
the U.S. Senate while other Senators 
congratulate themselves on their teams 
reaching the World Series. At least the 
White Sox won the American League 
pennant in 1959. But for more than a 
quarter of a century, Cubs fans hav~ 
watched t:tleir sultans of swat try so gal
lantly, only to fail year after year after 
year. 

Recently George Will, an esteemed 
journalist and a diehard Cubs fan, edi
torialized on station WTOP on what it is 
like to be a Cubs fan. It was a moving 
recitation. He touched on the peculiar 
effect this mania for the Cubs can have 
on one's politics and philosophy.,Mr. Will, 
an unabashed conservative, traces his 
conservatism to his desolate years spent 
cheering on the Cubs. He argues that 
conservatives are a pessimistic lot, cer
tainly more so than liberals, and that one 
sure way to become a staunch pessimist 
is to root consistently for the Chicago 
Cubs. 

There may be some validity to his 
point, and I think it worth examining. 
It would not surprise me to find that 
most Cubs fans are conservative. On the 
other hand, after the Cinderella season 
that the New York Mets have had, I 
would not be at all surprised to find that 
many Mets fans have become more lib
eral as the season has worn on. However, 
I will not ask Senator BucKLEY where he 
stands on that. It might be useful for 
someone, under the auspices of a Federal 
grant, of course, to conduct a survey and 
gather statistical information by polling 
the members of the Americans for Con
stitutional Action-ACA-and the mem
bers of the Americans for Democratic 
Action-ADA-and then cross reference 
the results with Cubs and Mets fans. The 
results could have deep meaning to po
litical and sports analysts alike. 

However, hope springs eternal, and 
next year, the fans will troop out to Wrig
ley Field, ready to cheer on their Cubs, 
knowing that the potential is always 
there, ready to catapult the Cubs into 
the World Series. Watching the Cubs 
fans, one will note that most are con
servatively dressed-pin striped suits, 
skirts a half inch-but no more-above 
the knee. Each fan will have his hopes 
and his chin high, waiting for what must 
surely come one day-a Cubs pennant. 
And would not everyone be surprised 
if next year the Cubs pulled it out and 
went to the World Series. But, be aware 
that the shock waves from such a glori
ous event might be traumatic: Off 
would come the conservative pin-striped 
suits, to be replaced by flowered shirts; 
the carefully knotted tie would yield to 
a rakish ascot; instead of skirts, we 
would see hip-hugger trousers. Even 
George Will might have to give his po
litical philosophy an agonizing reap
praisal. 

But all that may be the impossible 
dream. For now, I ask only that there be 
unanimous consent that the editorial de
livered by George Will on October 16 be 
printed in the RECORD so that all of my 
distinguished colleagues will have a little 

more understanding for the dour look on 
the faces of the Senators from IDinois. 
And if we enter the Chamber a little 
slowly, looking a little downtrodden, you 
will all know that the baseball season is 
only recently ended, and our football 
team, the Bears, have started off this 
football season with a won-one and lost
four record. Thus our lives are far more 
encumbered than those of some of our 
colleagues whose smiles have noticeably 
brightened lately. Perhaps through un
derstanding will come compassion. 

There being no objection, the editorial 
was ordered to be printed in the RECORD, 
as follows: 

EDITORIAL BY GEORGE F. Wn.L 
One letter has poured into this station 

demanding to know how I became such a 
grumpy reactionary at such a young age. 
I shall explain now, at World Series time, 
because baseball made me what I am-an 
embittered old man at age 32. 

For the twenty-eighth year in a row, my 
team, the Chicago Cubs, will not be in the 
World Series. No other team--except for 
young expansion teams-can match that 
record of sustained futility. For twenty-five 
years--since I became a Cub fan at the ten
der age of seven-! have seen my high hopes 
of April turned to dust by September-if 
not July. Being a Cub fan is like being hit 
on the head by a crowbar 90 times a year. 
And, believe it or not, this punishment has 
political consequences-it turns you into a 
brooding conservative. Conservatism, Uke lib
eralism, is as much a matter of temperament 
as it is ideology. Liberals are tempermentally 
inclined to see the world as a place of sweet
ness and light, where good will prevails, and 
good intentions are rewarded. Conservatives 
are inclined to see the world as a dark and 
forbidding place, where pain exceeds pleas
ure; where hopes are dashed; where good 
intentions go unrewarded. Where man should 
not expect happiness. 

Since I became a Cub fan they have lost 
nearly 2,500 games. That's more than 6,000 
hours of losing baseball. All this suffering 
has warped my temperament in a conserva
tive direction. 

So, I hope all parents will profit from my 
tragic example. Don't let your chlld make 
the mistake of my ill-spent youth. Don't 
let him be a Cubs fan. Remember: the stakes 
are enormous. A chlld who is a Cubs fan 
at ten will be a Republican at 30. He wlll 
be used to losing. 

VISIT OF CARDINAL MINDSZENTY 
Mr. KENNEDY. Mr. President, were

cently had the honor in this Nation of 
receiving the visit of J6zsef Cardinal 
Mindszenty, one of the world's heroic 
symbols of freedom and liberty. 

Cardinal Mindszenty did more than 
celebrate a Mass or participate in reli
gious services. By his presence, he re
minded us once again of the indivisible 
nature of man's spirit and the eternal 
quest for individual liberty. 

The outpouring of respect and love 
from the Hungarian-American and East
ern European communities demonstrated 
once more how strongly imbedded in the 
minds and hearts of these Americans was 
the lone:y ordeal of this brave man Jf the 
church. 

Mr. President, the obligation upon all 
Americans to honor the arrival and the 
visit of Cardinal Mindszenty IS evident, 
for he symbolizes our own commitment 
to freedom. 

Mr. President, I ask unanimous con
sent that articles describing his visit be 
printed in the RECORD so that there might 
be a permanent record of his visit. 

There being no objection, the articles 
were ordered to be printed in the RECORD, 
as follows: 

[From the New York Times, Sept. 30, 1973} 
ST. PATRICK'S GETS SURPRISE VISITOR 

(By George Dugan) 
Jozsef Cardinal Mindszenty, the 81-year

old exiled Primate of Hungary, made an un
scheduled, informal visit yesterday morning 
to St. Patrick's Cathedral. 

The prelate was introduced to some 1,000 
Ladles of Charity attending their annual 
mass by Cardinal Cooke, the celebrant. He 
described Cardinal Mindszenty as a man who 
"served God in faith and honor." 

The Hungarian churchman was arrested 
in 1948 on treason charges and sentenced 
to life imprisonment by the Communist
dominated government of his country. Freed 
by freedom fighters in 1956, he found refuge 
in the United States Embassy in Budapest. 
Two years ago he took up his present resi
dence in a seminary in Vienn.a. 

Mrs. Edwin P. Wheeler, chairman of the 
Manhattan Council of the Ladies of Charity, 
said later th.at the Cardinal's visit was an 
"overwhelming surprise." 

"We were honored to have that wonder
ful man appear before us and bless our 
work," she added. 

Roszalla Sebestyen and her son, Thomas, 
8, from Rego Park, Queens, said they had 
been waiting at the Cathedral just to see the 
Cardinal and also to present him with some 
home-grown flowers. 

After the 9 A.M. mass, Cardinal Minds
zenty stood on the steps of Cardinal Cooke's 
residence at Madison Avenue and 50th 
Street, where he greeted about 75 members 
of various Hungarian-American groups and 
federations. 

Many were dressed in brightly colored 
Hungarian costumes. They had come in the 
hope of getting a glimpse of the prelate. 
Among them was Paul K. Machallk, a Denver 
resident and a nephew of the Cardinal and 
Gabor Blogh, an imposing figure in the full 
dress garb of a Husser officer. Cardinal 
Mindszenty arrived here Friday and spent 
last night in Cardinal Cooke's residence. 

This morning, Cardinal Mindszenty will 
bless the newly renovated Church of St. 
Ladislaus in New Brunswick. He is to fly 
back to Vienna on Tuesday. 

[From the New York Times, Sept. 27, 1973] 
MINDSZENTY To VISIT NEW BRUNSWICK FOR 

DEDICATION OF HUNGARIAN CHURCH 

(By Eleanor Blau) 
Jozsef Cardinal Mindszenty, the Roman 

Catholic Primate of Hungary who is in exile, 
will visit the United States beginning Friday 
to dedicate a renovated church in a Hun
garian section of New Brunswick, N.J. 

The Rev. Julian Fuzor, pastor of the church, 
St. Ladislaus, said the 81-year-old Cardinal 
was making the trip because of the church's 
efforts to "strengthen our faith and our na
tional heritage-he feels we're doing exactly 
what he suffered and worked for." 

A State Department spokesman described 
the trip as "purely private." 

The Cardinal, who lived as a political 
exile in the American Embassy in Budapest 
for 15 years after the uprising in Hungary 
was put down, moved to Vienna in 1971 and 
now 1s touring Canada, where Hungarian 
nationals are celebrating the l,OOOth anniver
sary of St. Stephen, first King of Hungary. 

'STRONG HUNGARIAN ATMOSPHERE' 

Father Fuzor sa.ld Cardinal Mindszenty baa. 
canceled a planned six-week tour of the 
United States so he could complete his mem-
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olrs but had kept St. Ladislaus on his agenda 
because of its symbolic significance. 

"National parishes are dying in America 
these days," added the pastor, who has been 
in correspondence with Cardinal Mindszenty 
since his move to Vienna. "But we renovated 
the church for half a million dollars, and the 
church has a very strong Hungarian atmos
phere." 

He said that Hungarian was taught in the 
252-pupll parochial school and that services 
were conducted in both English and Hun
garian. 

About 800 families attend the church. The 
neighborhood has been Hungarian since 
about the turn of the century, Father Fuzor 
said, but many of the 18,000 or more Hun
garians there now came to the United States 
after the 1956 uprising. They settled in New 
Brunswick after staying temporarily at near
by Camp Kilmer. 

St. Ladislaus has stained-windows repre
senting the saints of Hungary and the history 
of the church there. 

COOKE TO GREET MINDSZENTY 

Cardinal Mindszenty wm be met at Ken
nedy International Airport tomorrow night 
by Cardinal Cooke, wm stay overnight at the 
Cardinal's residence here and then proceed 
to New Brunswick. 

He wm dedicate the renovated church, 
celebrate mass and then, on Sunday, attend 
a testimonial dinner on his behalf at the 
Holiday Inn in North BrunsWick. The Cardi
nal plans to leave for home on Tuesday, stop
ping en route in Toronto and Frankfurt. 

Cardinal Mindszenty was arrested by the 
Hungarian Government in December, 1948, 
and charged with "treason, attempting to 
overthrow the democratic regime, espionage 
and foreign-currency abuses." 

He "confessed" guilt to many of the 
charges, but his haggard appearance 
prompted speculation that he had been 
brainwashed. 

Sentenced to life imprisonment the Cardi
nal was freed by the Hungarian Freedom 
Fighters in 1956 but he sought refuge in the 
American Embassy when Soviet forces 
crushed the rebellion a few days later. 

[From the New York Times, Sept. 29, 1973] 
HUNGARIANS GREET MINDSZENTY HERE 

(By John T. McQuiston) 
Josef Cardinal Mindszenty, the 81-year-old 

exiled Primate of Hungary, was reunited at 
Kennedy International Airport last night 
With 200 Hungarians who fied to the United 
States in 1956 folloWing the Hungarian up
rising. 

The prelate, formally welcomed to New 
York by Cardinal Cooke, was praised as "a 
symbol of courage, of integrity and of hope." 

Cardinal Mindszenty kissed Cardinal 
Cooke on both cheeks, his eyes filling with 
tears, then thanked him because he had 
"come in person to meet me." He also 
thanked "the people of America for feeling 
for me and my countrymen." 

"It was in 1956 that I became a 'guest' of 
the American legation in Budapest for 15 
years," he said. "I Will never forget their 
services." 

HUNGARIANS ON HAND 

Cardinal Mindszenty sought refuge in the 
United States Embassy in 1956, after he was 
freed by freedom fighters after his arrest and 
Imprisonment for life in 1948 by the Hun
garian Government on treason charges. 

Cardinal Cooke led the visiting prelate, dis
tinguished by his white hair and red cap, 
through a crowd of newsmen to the British 
Overseas Airways Corporation main lobby 
where the Hungarians and their American 
families, many wearing native Hungarian 
costumes, cheered his arrival. 

Several young children dressed in colorful 
costumes carried baskets of small zinnias 

and daisies. They tossed the flowers into the 
air, raining them down on the crowd as it 
cheered, "God bless Cardinal Mindszenty !" 

Mrs. Ava Balimtitt, who fled Hungary in 
the 1956 counter-revolution and who had 
been confirmed by Cardinal Mindszenty in 
1948 in Budapest, joined in singing the Hun
garian national hymn for the prelate. 

Cardinal Mindszenty, who arrived from a 
week-long tour of Canada, will bless the 
newly renovated Church of St. Ladislaus in 
the largely Hungarian community of New 
Brunswick, N.J., this morning. He w111 
remain in New Brunswick for three days, 
then return to New York for a fiight back 
home to Vienna, where he now lives, on Tues
day. 

FDA'S PROPOSED 
DEPOPROVERA 
USAGE 

DECISION ON 
FOR LIMITED 

Mr. KENNEDY. Mr. President, the 
proposed decision by the Food and Drug 
Administration to approve DepoProvera 
for "limited usage" as an injectable con
traceptive is both ill-advised and unen
forceable. The decision raises profound 
ethical questions which underline the 
urgent need to enact the Protection of 
Human Subjects Act, which recently 
passed the Senate by a vote of 81 to 6. 

My concern is not whether there are 
appropriate limited uses for DepoProvera 
as an injectable contraceptive; it is 
rather whether the defined population 
can be identified, whether their rights 
can be adequately protected by the 
mechanism proposed by FDA, and 
whether enforcement of this "limited 
use" policy is possible. 

The FDA has already acknowledged: 
First, that there is widespread, unap
proved use of DepoProvera now as an 
injectable contraceptive; second, that 
the FDA is powerless to control this or 
any other unapproved use of a drug be
cause of what they interpret as "a con
gressional mandate" not to interfere with 
the practice of medicine; and third, they 
are unable to document the extent of 
unapproved use of DepoProvera at the 
present time. 

I believe there is a real danger that 
this decision will result in widespread 
use of DepoProvera in institutions for 
the mentally retarded and in health 
clinics serving the poor and uneducated. 
How will informed consent be obtained 
in these circumstances? Who will moni
tor the doctor's performance in obtain
ing informed consent? Why should the 
limited use policy be more effective in 
assuring appropriate use when inappro
priate use was widespread when the drug 
was not approved at all? 

The Protection of Human Subjects Act 
creates a National Commission to study, 
among other things, the complex ethical 
questions raised by this decision. What 
group within FDA addressed these ethi
cal questions? What standing group in 
FDA continually deals with these prob-
lems? 

I do not believe the FDA can ade
quately monitor the use of this or any 
other drug in this country. I do not want 
to see a drug that is too dangerous for 
general use be utilized within a medical 
care system that has no quality controls 
or peer review built into it. The upcoming 

drug hearings of the Health Subcom
mittee will explore these issues in great 
detail. 

THE FABULOUS "BEAR" BRYANT OF 
ALABAMA 

Mr. ALLEN. Mr. President, only a 
privileged few live long enough to hear 
the favorable verdict of history on their 
careers. 

One such person is the athletic direc
tor and head football coach at the Uni
versity of Alabama, Paul W. "Bear" 
Bryant. He is indeed a living legend. 

As I have indicated, Coach Bryant al
ready holds a place in our Nation's ath
letic history that few may ever attain. 
His record as a collegiate football coach 
includes 225 wins, more than any other 
active coach and he ranks fourth in the 
all-time victory list in the football coach
ing profession. 

In 28 years of coaching, Bear Bryant 
has taken 19 of his teams to post season 
bowl games, including 14 consecutive 
bowl trips for the University of Alabama. 
Since returning to his alma mater in 
1958, Coach Bryant has directed the 
Crimson Tide to three national cham
pionships-in 1961, 1964, and 1965. He 
has won six Southeastern Conference 
titles at Alabama, plus one at the Uni
versity of Kentucky for a total of seven 
conference crowns, more than any other 
coach in the history of the conference. 

Twice, Coach Bryant has won the Na
tional Coach of the Year title and he has 
been named Southeastern Coach of the 
Year three times. He is also the immedi
ate past president of the American foot
ball Coaches Association. 

Currently, Bear Bryant's 1973 edition 
of the Crimson Tide is undefeated in five 
games and ranks second nationally in 
the prestigious football polls of the As
sociated Press and the United Press In
ternational. This coming Saturday, a 
majority of our Nation's television view
ers will have the opportunity to see Ala
bama clash with its longtime rival, the 
undefeated Volunteers of the University 
of Tennessee. Before the end of the cur
rent regular football season, sports fans 
will have two more opportunities to view 
Alabama football on national television. 

Mr. President, commensurate with his 
rare talent for teaching winning foot
ball is Coach Bryant's dedication to the 
character building and citizenship train
ing of the young men who have been 
fortunate enough to play for him. Coach 
Bryant's code of moral and spiritual in
tegrity has enriched the lives of thou
sands of young men and, yes, women, by 
instilling in them the senses of pride, 
honor, courage, and self-reliance neces
sary to be participating citizens when 
they attain adulthood. 

Numerous Bear Bryant students of 
yesterday are now to be found in high 
places everywhere. A listing of proini-
nent business executives, attorneys, 
physicians, coaches, scientists, teachers, 
Armed Forces leaders, and other success
ful men-all former Bear Bryant pu
pils-would indeed be formidable. 

One of the innumerable instances of 
Coach Bryant's lifelong concern and de
votion for our young men and women 
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occurred a few days ago when he made 
a personal gift of $100,000 to the Univer
sity of Alabama to be used for academic 
scholarships. 

No athlete is eligible for this scholar
ship assistance unless and until he pur
sues postgraduate studies and only then 
if approved by the University Scholar
ship Committee. The Athletic Depart
ment will have nothing to do with de
termining recipients. 

Mr. President, I ask unanimous con
sent to print in the RECORD a press re
lease concerning this donation to his 
alma mater by Coach Bryant. 

There being no objection, the press 
release was ordered to be printed in the 
RECORD, as fOllOWS: 
SCHOLARSHIP FuND FOR THE UNIVERSITY OF 

ALABAMA 
UNIVERSITY, ALA.-Paul Bryant, athletic 

director and head football coach at the Uni
versity of Alabama, has donated a personal 
gift of $100,000 to the University to be used 
for academic scholarships. 

The University will establish the Paul 
Bryant Scholarship Fund with the personal 
gift from Bryant, who started his winning 
career in football here in 1932 when he en
rolled as a student and member of the Crim
son Tide . 

Bryant's gift to the University is one of 
the largest single academic scholarship funds 
at the Capstone. 

"As far as I know, a gift of this kind from 
an athletic director and coach is without 
precedent," said Dr. David Mathews, Uni
versity president. 

"And it is certainly characteristic of Paul 
Bryant's tenure," Dr. Mathews said. "His 
great feelings for the University as an educa
tional institution, and his deep feeling of 
responsibility to this institution are, even 1f 
less well-known, as significant as his winning 
record on the field." 

Bryant's record as a football coach includes 
223 wins overall, which is more than any ac
tive football coach, and his teams have re
corded the most wins in the Southeastern 
Conference-103. 

His teams at Alabama have won the Na
tional Championship three times {1961, 
1964, and 1965), and the Southeastern Con
ference Championship six times. He also 
won the Southeastern Conference Cham
pionship while coaching at Kentucky, and 
captured the Southwest Conference title 
when he coached at Texas A&M. 

Bryant has won the National Coach of the 
Year title twice. 

When asked to comment on his gift, Bry
ant said: 

"Fortunately, I've had friends outside of 
football who have advised and put me in in
vestments that have been profitable. I prob
ably owe the University more than anyone 
else who went here, and I just want to share 
it with them." 

Bryant said the selection of the students 
for these academic scholarships will be made 
by the scholarship committee. 

"However," he added, "I would hope that 
the committee would consider the sons and 

•. daughters of football players I have coached 
at Alabama, and physically handicapped stu
dents who are academically qualified." 

Dr. Mathews said the Paul Bryant Scholar
ship Fund will be a significant benefit for 
the University. "And most significantly," he 
added, "to the students who might not have 
a chance for a college education without this 
fund." 

Mr. ALLEN. Coach Bryant's generous 
donation will, of course, mean much to 
the academic scholarship program at 
the University of Alabama and to the 
young men and women, particularly 

physically handicapped students, who 
will be direct recipients of the Paul 
Bryant Scholarship Fund. 

Most important, however, is the fact 
that Coach Bryant has again displayed 
his deeprooted love for our youth and 
his dedication to helping them prepare 
for their duties and responsibilities of 
tomorrow. 

I salute Coach Bear Bryant for his gift 
of $100,000 to establish academic schol
arships at the University of Ala·bama 
and in doing so, I know I am joined by 
countless Americans everywhere. 

When I think of the many outstand- · 
ing accomplishments and contributions 
of this remarkable man, I am especially 
proud that I am an Alabamian. 

FEDERAL DISASTER ASSISTANCE 
TO CHELSEA, MASS. 

Mr. KENNEDY. Mr. President, on Sun
day, October 14, fire destroyed one
quarter of the city of Chelsea, Mass. On 
Tuesday, October 16, President Nixon de
clared the city a major disaster area 
eligible for Federal disaster relief. 

Sunday night, I sent a telegram to the 
President urging him to take this action, 
and Monday, after touring the devas
tated area of Chelsea with Mayor Phillip 
Spellman and the regional director of 
the Federal Disaster Assistance Admin
istration, I spoke with Governor Sargent 
and with Secretary of Housing and 
Urban Development James Lynn urging 
expeditious action on the application for 
the declaration of the city as a major 
disaster area. 

Under the procedures established by 
the Disaster Relief Act and recent ex
ecutive orders, the Federal Disaster As
sistance Administration is the coordinat
ing agency both for the initial decision 
as to whether an area qualifies and then 
for the actual allocation of assistance. 

For that reason, I also was in touch 
Sunday night through my staff with the 
Federal Disaster Assistance Administra
tion in Washington to insure their im
mediate action. They began immediately 
to establish centers for assistance to 
Chelsea. The decision announced by the 
President Tuesday will enable those cen
ters to furnish immediate assistance au
thorized by the Disaster Relief Act of 
1970. 

Federal Assistance for the victims of 
the fire includes food stamps and com
modity food programs, temporary hous
ing including free rental units for up to 
a year for those who were displaced, un
employment insurance payments, man
power training and help in obtaining 
jobs, and Small Business Administration 
low-interest loans for both the recon
struction of residences and for the re
building of businesses. 

These Federal programs are vital if 
we are to move quickly to provide relief 
to the victims, to restore vital services, 
and to rebuild housing and industries 
which were destroyed. 

At the same time, Federal prograinS 
triggered by the announcement of the 
President will enable municipal and 
other public services to be restored 
through grants directly to the municipal 
agencies. Those grants can cover 100 per-

cent of the cost of restoring vital serv
ices. 

We have so much to be thankful for 
that no lives were lost and no one was 
seriously injured in the fire in Chelsea. 
But we have a great deal to do to restore 
the city and rebuild the lives of those 
who suffered tremendous losses in the 
blaze. Chelsea's greatest asset is its citi
zens and working with them we can re
vitalize the economy and rebuild the city. 

THE 3-M COMPANY SUPPORTS 
ACTIVITIES BENEFITING ELDERLY 

Mr. PERCY. Mr. President, as one who 
has a very deep interest in and concern 
about the probleinS of the elderly, I am 
always pleased to learn of a parallel in
terest and concern in the private sector. 

Activities in the field of the aging 
sponsored by the Minnesota Mining and 
Manufacturing Co. of St. Paul, Minn.
the 3-M Co.-have recently come to my 
attention. 

Earlier this month 3-M funded a 1-
day seminar at the Andrus Gerontology 
Center of the University of Southern 
California for senior officers of national 
organizations which have policies, ac
tivities, or programs relating to the el
derly in our society. 

The Gerontology Center developed the 
seminar to sensitize the 25leaders and to 
impart information about specific issues 
in aging--education, income, mental 
health, and so forth-and methods for 
dealing with these issues at the local 
level. 

Then on October 29, 3-M will under
write a special 90-minute broadcast to 
be produced by public television station 
KCET, Los Angeles, entitled "Wrinkles, 
Birthdays, and Other Fables." 

The special, hosted by Flip Wilson, will 
be made up of an hour-long broadcast, 
incorporating entertainment forms to 
deliver information concerning the el
derly, followed by a 30-minute related 
discussion program. 

The entertainment portion will feature 
music, comedy, and dramatic vignettes to 
convey its messages. PBS stations are be
ing urged to preempt the followup discus
sion portion of the show and replace it 
with locally produced programs which 
will provide information directly related 
to the needs of older Americans of indi
vidual communities. 

The American Medical Association, 
American Association of Retired Persons, 
American Academy of Family Physicians, 
American Geriatrics Society, American 
Nurses Association, Council of Churches, 
and B'nai B'rith are some of the 
national organizations supporting the 
project. 

I believe the 3-M Co. is performing a 
most worthwhile community service by 
funding th9se activities. I commend the 
3-M Co. for its interest and concern in 
the problems of the elderly and for its 
efforts in translating interest into action. 

SENATOR EAGLETON'S CONTRIDU
TIONS TO HEALTH CARE 

Mr. KENNEDY. Mr. President, I would 
like to call to the attention of the Sen
ate an award recently presented to our 
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distinguished colleague, Senator EAGLE
TON. He is the recipient of this year's 
Meritorious Service Award of the Opto
metric Council of the National Capital 
Region-OCNCR. The award cites Sen
ator EAGLETON's "significant contribu
tions made to the health care of the 
population through dedicated public 
service." 

The presentation was made last week 
by Dr. Harold Glazier, OCNCR chair
man; Dr. Michael Obremskey, immediate 
past chairman; H. E. Mahlman, OCNCR 
executive direcLur; and Harry J. Doyle 
and Richard E. Martinez, both of the 
American Optometric Association stat!. 

As chairman of the Senate Health Sub
committee, of which Senator EAGLETON is 
also a member, I want to commend the 
Optometric Council for selecting him to 
receive this award. His contributions to 
our work have been substantial, particu
larly in the area of Federal programs to 
assist in training needed health person
nel, where his leadership has been out
standing. Moreover, as a member of the 
HEW Subcommittee of the Appropria
tions Committee, Senator EAGLETON has 
the rare opportunity to participate not 
only in the development of legislation 
authorizing health programs, but also 
in their funding. 

Mr. President, the entire Nation has 
benefited from Senator EAGLETON's dedi
cated efiorts in the field of health care 
and I am pleased that members of the 
optometric profession have recognized 
his efiorts through this award. 

TRADE LEGISLATION 
Mr. PERCY. Mr. President, the issue of 

international trade and whether it 
benefits or hurts the United States always 
arouses a gre.at deal of emotion. It is 
always instructive to have as many facts 
as possible at one's command before mak
ing decisions on issues of this importance. 

It has long been my contention, in 
business as well as in the Senate, that 
expanded international trade is in the 
best interests of this country. Further, it 
is my contention that expanded inter
national trade is in the best interests of 
American industry and the American 
worker. 

Thus I was most pleased to see an 
article by James J. Kilpatrick in the 
Washington Star on October 3, 1973, 
reporting on the experience of two U.S. 
companies which have become actively 
involved in international trade. 

The first of these companies is the 
Caterpillar Tractor Co. of Peoria, lll. 
Since 1950, when Caterpillar established 
its first overseas subsidiary, Caterpillar's 
sales, jobs and exports have grown. Be
tween 1950 and 1972, Caterpillar's exports 
grew from $93 to $800 million, its pur
chases from domestic suppliers grew from 
$188 million to more than $1 billion and 
it has created 20,000 jobs here at home. 

The second example is that of the Clark 
Equipment Co. At the same ume that the 
company has invested abroad in 23 coun
tries, the company's export business has 
grown from e5 million in 1950 to $96 
million in 1972 and 2,800 jobs have been 
created in this country. 

Various legislative proposals are pend
ing in Congress that would restrict the 
right of U.S. companies to invest abroad 
and which would restrict international 
trade. Based on the experience of Cater
pillar and Clark, it is hard to see what 
benefit these proposals would bring. In 
fact, I think they would be very damag
ing to the prosperity of this country. 

Mr. President, I ask unanimous con
sent that the article by Mr. Kilpatrick 
be printed in the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

DESERVING OF A FAm SHAKE 

(By James J. Kilpatrick) 
Nothing much has been heard in recent 

months of the Burke-Hartke bill, more 
precisely known as the Foreign Trade and 
Investment Act. The proposal has vanished 
like so much grist in the mills of the House 
Ways and Means Committee, which is grind
ing out a single bill covering many aspects of 
foreign trade. 

The protectionist attitudes embraced in 
Burke-Hartke have not vanished at all. The 
bill, sponsored by Rep. James A. Burke of 
Massachusetts and Sen. Vance Hartke of 
Indiana, continues to draw the enthusiastic 
support of the AFL--CIO and of other pres
sure groups opposed to multinational corpo
rations. These spokesmen can be counted on 
to renew their clamor when the package bill 
makes its appearance this month. 

A brochure published by the Industrial 
Union Department of the AFL-CIO argues 
stridently, in great splashes of red ink, that 
the multinational corporation is "unfair to 
American jobs." Such a corporation, with 
capital investments around the world, is a 
"modern-day dinosaur which eats the jobs 
of American workers." The charge is made 
that the foreign plants "produce goods which 
compete unfairly with American-made 
products." 

The AFL--CIO arguments have been ably 
refuted recently by two spokesmen for 
American industry, William A. Naumann of 
Caterpillar Tractor and Walter E. Schirmer, 
chairman of Clark Equipment Company. Be
cause the union's position has been widely 
publicized by such articulate advocates as 
Burke and Hartke, the other side of the story 
deserves a fair shake. 

Naumann spoke last week at a conference 
of the Cast Metals Federation, representing 
several hundred iron and steel foundries. He 
bluntly acknowledged their fear that when 
a company such as caterpillar builds a foreign 
plant, and begins to buy castings and other 
production materials abroad, domestic 
foundries are hurt. He offered convincing 
evidence that precisely the opposite is true. 

Caterpillar has 11 plants abroad. In every 
case, Naumann said, Caterpillar's exports to 
the host nation have increased as a con
sequence of establishing the factory. The 
foreign plants not only require substantial 
amounts of U.S. parts and components for 
foreign assemblies; more significantly, he 
said, these plants "help us increase sales of 
our whole product line, including machines 
made only in the U.S." 

Between 1950 and 1972, Caterpillar's ex
ports grew from $93 million to $800 million. 
In this same period, its purchases from do
mestic suppliers rose from $188 million to 
more than one billlion dollars. By Naumann's 
estimate, Caterp1llar's exports and foreign 
earnings in the past 10 years not only have 
produced a net inflow of $5.2 billion, but 
also have created 20,000 domestic jobs. 

Schirmer, who spoke in July at Duquesne 
University, offers the same affirmative evi
dence. His company, best known for its fork-
11ft trucks, has invested $122 million in plants 
in 23 nations, most notably in Brazil. Far 

from "exporting jobs," as the AFL--CIO con
tends, the foreign plants create jobs here at 
home. The Clark plants themselves become, 
in effect, markets for Clark components. The 
company's export business has soared from 
$5 million in 1950 to $96 mlllion last year. 
The growth has created 2,800 jobs that other
wise would not exist. 

The Burke-Hartke approach, by imposing 
punitive taxes on the multinational corpora
tions and requiring import quotas, would 
stifle this healthy expansion. In theory, the 
protectionists would "keep jobs at home." 
In point of fact, their small-bore thinking 
would kill off the jobs of thousands of in
dustrial workers, most of them union mem
bers, whose livelihood depends on foreign 
trade. Maybe this makes sense to George 
Meany, but it is hard to see how it makes 
sense to anyone who understands the parable 
of the goose that laid the golden egg. 

PAYCHECKS ARE SHRINKING 
Mr. HUMPHREY. Mr. President, we 

all know that a bag of groceries cost 
more today than it did 1 year ago, or 
even a month ago. The cost for housing, 
clothing and other necessities have also 
shot up to record rates. This situation is 
alarming, but the administration has 
been trying to comfort us with the as
sertion that real wages too are rising at 
record rates. 

However, the rise in wages is illusion
ary. According to an article in the Wall 
Street Journal by Alfred L. Malabre, 
Jr., the average working man's pay has 
actually shrunk in terms of what it can 
buy. And while this may not spell re
cession in the economist's book-as gross 
national product leaps to ever greater 
heights-it certainly means recession for 
the wallet of the average working man. 

The ramifications of this decrease in 
buying power are wide and serious. This 
drop in real earnings could signal new 
difficulties across a wide range of eco
nomic areas. The consequences of this 
trend are outlined and discussed in the 
aforet Pntioned article by Mr. Malabre. 

Mr . .t"'Tesident, because of the impor
tance of the facts presented and the 
analysis provided on the economic posi
tion of the American worker and his 
family, I ask unanimous consent that 
this important article be printed in the 
RECORD. 

There being no objection, the article 
was ordered to be printed in the REc
ORD, as follows: 
TAKING HOME LEss--PAYCHECK BUYING POWER 

SHRINKS AS INFLATION OUTRUNS GAINS IN 
WAGES 

(By Alfred L. Malabre, Jr.) 
Economists, armed with slide rules and 

computers, debate whether a recession im
pends. Some indicators of business activity 
say yes. Some say no The outlook remains 
unclear. 

But don't tell that to the average working 
man. For him, the recession began a year 
ago. 

The number of dollars 1n his weekly pay
check continues to expand. But since October 
1972, with inflation ranging, his pay has 
shrunk 1n terms of what it can buy. And, 
for the bread winner, that's a recession, 
even if gross national product leaps from 
record to record and the sun shines again on 
Wall Street. 

'nle table below pinpoints the shrinkage of 
paycheck buying power since last October. 
The figures in both columns are based on 
the average weekly pay of nonsupervisory 
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workers in private business. The buying
power figures are obtained by adjusting ac
tual paycheck pay to reflect price increases 
and Social Security and federal income tax 
payments. 

Weekly pay, weekly buying power 

October---------------- $139.13 $97.49 
November-------------- 138.76 96.98 
December-------------- 138.75 96.78 
January ---------------- 139. 11 95. 81 
February--------------- 140.62 96.08 
~arch ----------------- 141.35 95.67 
April ------------------- 142. 85 95. 96 
~ay ------------------- 143.22 95.61 
June ------------------- 143. 58 95. 29 
July ------------------- 145.45 96.16 
August ---------------- 145. 43 94. 34 

Thus, from October through August, the 
latest month for which figures are available, 
the average paycheck has gone up $6.30 a 
week while its acutal buying power has gone 
down $3.15 a week. 

A squeeze on workers' living standards is 
only one painful ramification of the drop in 
paycheck buying power. And while workers 
have less money to spend these days, they 
have less inclination to spend it. The Uni
versity of ~ichigan's latest survey of con
sumer attitudes shows pessimistic consumers 
plan a sharp drop in spending; see article on 
page 19.) On the labor front, it suggests an 
increasingly tough stance by union bargain
ers in coming months. As the figures indi
cate, pay gains simply haven't been keeping 
up with inflation and taxes. 

An economist for the AFL--CIO in Wash
ington confides he is "astounded" that un
ion bargainers, in view of such a trend, re
main "so docile," and he anticipates "much 
harder bargaining" just ahead. 

A TRADITIONAL LAG 

One explanation for the "docility" of la
bor, the AFL--CIO official surmises, is sim
ply that there is traditionally a lag before 
workers realize their paychecks are worth 
less. He also blames "a lack of publicity" 
given to statistics that bear on buying pow
er. In an attempt to remedy this, the lead
ing article in a recent issue of the AFL--CIO 
News focuses on the decline in "real" earn
ings. Another possible reason that labor 
hasn't been loud in its arguments for raises 
is that many big unions have cost-of-living 
clauses in their contracts, and thus they re
ceive raises automatically as living costs in
crease. 

For many corporations, of course, tougher 
bargaining could end in an extra squeeze 
on profits that already are expected by most 
economists to show little or no growth next 
year. For Wa-shington's harried inflation
fighters, the limits of Phase 4 pay controls-
generally a top of 5.5% a year-could be 
sorely tested by adamant union leaders de
termined to keep their people ahead of the 
price spiral. 

Even before any step-up in union pay de
mands materializes, it's noteworthy that 
labor costs appear sharply on the rise. In 
August, the latest reading, unit labor costs 
in manufacturing stood at a record 123.8 
(on a base of 1967=100). This was up from 
118.3 in December. During 1972,, in contrast, 
the labor-cost index was fiat. The recent 
rise, analysts explain, reflects reduced gains 
in worker productivity, rather than any ac
celeration in pay boosts. 

For business as a whole, the drop in buy
ing power could signal new difficulties 
across a wide range of economic areas. Al
though it isn't among the so-called leading 
indicators that economists follow to track 
the likely course of general business ac
tivity, paycheck buying power was approxi
mately flat for several years, and then turned 
down, before the country's last major re
cession, in 1969-70. 

WORSE THAN IN A RECESSION 

The economy began to pull out of that 
recession in December 1970, and buying 
power figures moved up accordingly, from a 
nadir of $89.09 in October 1970 to the record 
$97.49 attained 24 months later. The $3.15 
drop since last October exceeds by far the 
decline in buying power that occurred be
fore or during the 1969-70 slump. Over the 
course of that 12-month recession, the pay
check shrinkage amounted to $1.19, less than 
half the recent decline. 

It's possible, of course, to attach too much 
significance to a single economic statistic. No 
index of business activity is perfect, and that 
recording the average worker's pay in real 
terms is certainly no exception. For one thing, 
it doesn't take into account fringe benefits, 
which bulk ever larger in the overall re
muneration of employes. For another, it 
measures only the pay of nonsupervisory 
workers in private business, a job category 
that covers about 50 Inillion persons in a 
work force of more than 85 m1llion. 

On the other hand, the buying power index 
also doesn't take into full account state and 
local tax payments, which increas.ingly erode 
overall pay. To a considerable extent, gov
ernment analysts say, this omission offsets 
the failure of the index to cover fringe bene
fits. 

In any event, the trend that has been evi
dent in paycheck purchasing power since 
October has very recently begun to show up 
in other, broader measures of the individual's 
economic well-being. 

One notable index that recently has stopped 
climbing measures the per-capita income of 
the entire U.S. population, all 210 million of 
us, after federal income taxes have been paid 
and allowance has been made for infiation. 
In the second quarter of this year, this 
index--our broadest economic yardstick of 
U.S. living stand11.rds--stood at $2,877, on an 
annual basis, down a smidgen from the first
quarter level of $2,878. The tiny decline 
marked the first quarter-to-quarter drop 
since late 1970, at the pit of the last reces
sion. Then, the index touched $2,602, a full 
$275 less than in the latest quarter. 

A glance at the economic record book 
shows that real per-capita income usually 
rises briskly in times of general business ex
pansion. Indeed, other than during reces
sions, the index has fallen only five times-
including the latest drop-in the past 20 
years. 

It's noteworthy, also, that the recent drop 
in per-capita. income ha.s come at a time 
when consumer saving, as percent of after
tax income, has also been declining. The 
second-quarter saving rate stood at 5.9%, 
down from 6.6% at the end of last year. In 
late 1970, in contrast, this rate amounted to 
8.4%, up sharply from levels earlier in the 
year. 

Still other sta.tistics show that the recent 
decline in real pay ranges across a wide 
front. The table below details what has been 
happening to the purchasing power of weekly 
paychecks in various major industries during 
a recent 12-month span. 

Buying Power Decline 
Percent 

~ining ----------------------------- -0. 6 
Construction ----------------------- -1.9 
~anufacturing --------------------- -1.9 
Transport & Utilities _________________ -0. 4 
Trade------------------------------ -3.2 
Finance---------------------------- -3.2 
~iscellaneous Services _______________ -1. 7 

As distressing as they may be, such de
clines are made doubly painful, some analysts 
contend, by the fact that the dollar's inter
national worth since late 1971 has been 
dwindling. 

The various indexes measuring real income 
in the U.S. generally don't take this decline 

into account. If they did, one government 
economist remarks, "an already bad pay pic
ture would look absolutely awful." 

He cites the decline of the dollar in terms, 
for example, of West German marks. In a 
recent three-year period, he says, the buying 
power of American workers, on average, edged 
up about 2 %. But in the same three years, 
the analyst continues, the value of the dollar 
in terms of marks fell more than 40%. 

"In German terms, the real take-home pay 
of Americans has plunged in the last few 
years," the analyst asserts, "and the situation 
is similar if you take such major countries 
as Japan or other European nations." 

There is, of course, a brighter side to the 
coin. It's precisely this decline in the dollar's 
international value that has recently gained 
the U.S. increased attention from West Ger
mans, Japanese, French and other foreigners 
as a relatively inexpensive labor market. In 
the process, many U.S.-produced goods, while 
ever costlier for Americans, have also grown 
cheaper for many foreigners. 

A more competitive labor force, of course, 
could ultimately mean more jobs for U.S. 
workers. As one government analyst puts it, 
however, "it remains to be seen whether that 
happy prospect will induce unions to temper 
their demands once they fully see what's 
been happening to what their people are 
taking home." 

AMERICA'S INDEPENDENT COL
LEGES AND UNIVERSITIES 

Mr. PERCY. Mr. President, I have 
been aware for some time of the increas
ing difficulties that nonpublic institu
tions of higher education are having in 
maintaining their position in the fore
front of American education. 

Their continued existence not guar
anteed by Federal, State or local govern
ment, independent colleges and univer
sities must compete with heavily sub
sidized public institutions. During these 
times of soaring costs, they are having 
increasing difficulty keeping ~hese 
standards high and attracting sufficient 
numbers of students to function effec
tively. The present tight money market 
and the problems of inflation without 
doubt influence more students to select 
lower cost public institutions. Private 
schools in many cases are beyond the fi
nancial range of middle-income students. 

Several of my colleagues from the 
Illinois Congressional Delegation and I 
recently met with representatives of the 
Federation of Indepenl'.ent lllinois Col
leges and Universities. The meeting was 
most beneficial to all of us who attended. 
The co~gressional delegation had an op
portumty to learn first hand the serious
ness of the mounting financial problems 
confronting independent colleges and 
universities. 

I would like to have printed in the 
RECORD two reports that may shed fur
ther light on these problems. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 

CURRENT STATUS OF FEDERAL STUDENT Am 
PROGRAMS 

Current Status of Federal Support for Stu
dent Aid Prograxns With Implications for 
the State of Illinois and the Programs o! 
the lllinois State Scholarship Commission 
One year ago, 130 of the colleges of lllinols 

estimated in forms filed with the USOE that 
their 1973-74 student financial aid needs 
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were $84.5 million. Their estimates took into 
considerS~tion what amounts of doUars could 
be realistically expected from parents, the 
applicants' self-help in earnings, and ex
pected institutional, privalte, and State of 
illinois aid programs. When all these re
sources were subtracted from college cost 
budgets, a deficit of $84.5 million remained. 

Available and allocated dollars to meet this 
request for 1973-74 are $38.5 million or 45.6% 
of the panel-approved institutional requests. 
For 1973-74 the following amounts were re
leased to illinois institutions: 

[In million 1 
Supplemental Educational Opportu-nity Cirants _____________________ $10.548 

College Work Study Funds_________ 13, 718 
National Direct Student Loans______ 14, 258 

Total 38,524 

By mid-July of 1973, a new federal pro
gram of Basic Grants was launched, with 
$122. m1llion made available for the nation, 
with a maximum award of $452 and available 
to only first time, full time undergraduate 
students. Experience to date in this program 
has been disappointing. Targeted to low in
come and asset families , only 46 % of the 
210,000 announced Base Cirants as of 9/ 25/ 73 
are demonstrating financial need. Illinois 
students should have realized $6 to 7 m111ion 
from this program in 1973-74; however, to 
date I would estimate $1.5 m1llion has been 
awarded to Illinois residents. The late an
nouncement of the program, a program tar
geted to predominantly low income families, 
a program offering average awards of about 
$250, and, in my opinion, an excessive ex
pectation from family assets have kept applil.
cations received to date at about 20% of 
original expectations. 

Other significant sources of federal dol
lars for post-secondary education support to 
students as Illinois residents are estimated 
as: 

Social Security, $26.0 million. 
Veterans Benefits, $87.0 million. 
Another significant form of pot ent ial fed

eral benefits for Illinois residents (not funded 
to date) is the State Scholarship Incentive 
Cirant Program. Once funded, at a level of 
$50.0 million, Illinois would qualify for an 
additional $2.5 to $3.5 million of student aid. 

As we look to 1974-75, one can only spec
ulate on available federal student aid dol
lars. I would assume another $38. to 40 mil
lion for Illinois in the federal funded and 
campus administered programs (SEOG, CWS, 
and NDSL) , and a growth of Basic Cirants 
to a minimum U.S. figure of $440.0 million. 
Figures for Basic Grant s totaling $725.0 mil
lion are also being discussed. A higher max
imum award to include both freshmen and 
sophomore full-time students seems likely. 

It should be reported that all federal pro
grams are now available to vocational/ trade 
schools with accreditation, a minimum of a 
six months program, and those having ex
isted for at least two years. All federal aid 
programs except Basic Grants are available 
to half-time students. Bot h Basic and Sup
plemental Grants are limited to undergrad
uates. 

Provided Basic Grants are funded at $440.0 
million and State Incentive Cirants are also 
funded, an additional $20 to 25.0 million of 
federal non-repayable student aid in grants 
could be available to Illinois students in 
1974-75. 

A new needs test to qualify for interest 
subsidy in Ciuaranteed Student Loans has 
reduced volume in this program by 37 % in 
Illinois. We have yet to study the full causes 
and impact of this drop. All states report 
similar decreases. 

It is essential to det ermine for whom this 
loan program is intended, and additional 
federal amendments are anticipated by the 

spring of 1974 to restate purposes, desired 
federal/state partnership, approved eligible 
lenders, and the role and need of interest 
subsidy. 
IMPLICATIONS FOR THE STATE OF ILLINOIS AND 

THE PROGRAMS OF THE ILLINOIS STATE SCHOL
ARSHIP COMMISSION 
Until FY 75, federal appropriations for stu

dent aid programs are known and signed into 
law, it becomes most difficult to deal with 
implications. 

The Board of Higher Education in 1972 re
ceived reports from The Commission on the 
Financing of Higher Education and from the 
Student Financial Aid Study Committee. Is
sues raised in these reports included several 
matters dealing with potential changes in 
illinois student aid programs. Any answers 
to these changes must be Inade in relation
ship to federal student aid programs and 
their level of funding. 

As of 1973-74, illinois funded student grant 
programs (under ISSC administration) are 
not serving the following post-secondary 
s t udents or purposes: 

1. less than full-time students. 
2. graduate students. 
3. home study students. 
4. students requiring five years to obtain 

baccalaureate degrees. 
5. grant dollars for any expenses beyond 

tuition and fees. 
6. the payment of tuit ion or mandatory 

fees above $1 ,300. 
7. grant dollars to any students at illinois 

proprietary schools. 
8. students attending out-of-state institu

tions. 
Matters of public policy require priorities 

as to where available dollars should be in
vested. Increases in tuitions (at either pub
lic or non-public institutions) require a re
view as to whether or not additional grant 
dollars are needed to lessen the impact on 
both access and choice. 

For the past five years, the ISSC has re
ceived sufficient dollars to help all needy un
dergraduate applicants applying between 
October and August for the year to follow. If 
they attended full-time, we have been able to 
assist all eligible applicants, up to $1 ,300 for 
tuition and fees in 1973- 74. Over 70,000 stu
dents will be assisted in 1973- 74 with the 
$55.32 milllon appropriation for ISSC mone
tary awards. 

Beyond the decision of what changes are 
recommended in the grant program, major 
issues remain as to the need for a state 
funded work-study program for college stu
dents as well as the possibility of the State 
of Illinois becoming an eligible lender in 
the Ciuaranteed Student Loan Program. Are 
reciprocity agreements with other states to 
be developed? 

In a few months the National Commission 
on the Financing of Post Secondary Educa
tion will release its recommendations. Their 
report could have significance for federal and 
state roles. The State of Illinois Economic and 
Fiscal Commission also plans a report to be 
released in a few months reviewing Illinois 
student aid programs and recommending 
changes. 

Perfect timing as to when to review 
changes becomes an almost impossible task. 
Legislative, academic, and application proc
essing calendars do not follow similar dates 
and provide ideal planning. The State of 
nunois best uses its student aid resources 
when responses take full cognizance of fed-
eral student aid programs and respond in 
order to supplement, not duplicate or over
lap. 

Some observations on comparing our 1973-
74 award year Monetary Award Program ap
plicants with a year ago may assist you in 
understanding other changes in Illinois high
er education. 

Award year 

1972- 73 1973- 74 

APPLICANTS 

TotaL ______ ____ 113, 944 112, 966 

Male_----- -- -------- - - 58, 206 56, 117 
Married ____ --- -- - - ---- 8, 063 9, 882 
Freshman __________ ___ _ 45, 440 44, 277 
Sophomore ____ ____ ____ _ 27,616 27,548 
Junior __ __ ______ _______ 23, 732 23,526 
Senior ______ _ --- --- -- __ 17, 010 17, 293 
Emancipated __ -- - ------ 14, 414 18, 484 
American Indian ___ ___ __ 302 348 Black _____ ___ ________ _ 19, 844 22, 499 
Caucasian ___ ___________ 87, 118 80, 999 
OrientaL--- ----- - - - - - - 775 842 
Spanish surnamed _____ _ 1, 938 2, 554 
Other ______ ------- - -- - 2,384 2, 398 
Not reported __ ______ ___ 1, 020 3, 302 

COLLEGE CHOICE 

Public 2 yr _____ ____ __ __ 13, 554 14, 937 
Public 4 yr__ _____ _____ _ 52,372 51, 087 
All public _____ _________ 65,926 66, 024 
Private 2 yr ___ _______ __ 2, 222 3, 255 
Private 4 yr __ __ __ ______ 39, 163 36, 093 
All private _____ ________ 41,385 39,348 
ProfessionaL __________ 1, 949 2,994 
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It must be noted that this past year (in 
which 112,966 applications were received
a drop of 978 over the year before) was the 
first time since 1968-69 we have not re
ceived at least 16,000 more applications than 
the previous year. The inference of this fact 
is simply that any future additions to our 
budget can serve other purposes beyond 
normal growth under current benefits. 

Other significant issues to be resolved in 
the best interest of students are: 

1. Should applicants of state awards be 
required first to apply for any federal student 
aid benefits for which they qualify? 

2. Should one application and administra
tive unit be designated as the channel by 
which famil1es and/or students know what 
federal and state student grant aid benefits 
they are eligible to receive? 

3. What represents the best partnership 
among federal/state/ and institution roles 
and funds in serving both mutual and dis
tinctive purposes? 

The Tilinois State Scholarship Commis
sion desires to continue to work in a co
operative manner with the Board of Higher 
Education in its development of broad public 
policies which will keep Tilinois as a national 
leader in its programs of student financial 
aid. 

HIGHER EDUCATION: THE C.E.D. REPORT 
OCTOBER 4 , 1973. 

(A Commentary by Alban Weber, Executive 
Director, Federation of Independent 
illinois Colleges and Universities) 
The recently issued report of the Commit

tee on Economic Development entitled "The 
Management and Financing of Colleges" has 
created quite a storm in the academic com
munity, generating s·ome immediate vocal 
antagonism from some elements in the pub
lic higher education sector as well as in 
Congress. The controversy, however, seems to 
be a healthy one, if it ends up in stimulating 
some thought as to actual goals in higher 
education, and if it does not polarize think
ing on the issue. 

The key recommendation of the report 
which has created controversy is the 
recommendation that there be substantial 
tuition increases to support some of the 
spiraling costs in higher education. The re
port was most careful to point out, however, 
that no such increases should take place 
without the application of the additional 
funds and the availability of other funds to 
prospective students to pay the additional 
tuition so that no students would be de-
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prived of an education because of lack of 
funds. 

The immediate attack on the report (aside 
from some intemperate language about its 
sponsorship) was based on the premise that 
tuition rises would make education difficult 
for middle income students and middle in
come families. 

Rep. O'Hara, Chairman of the House Spe
cial Subcommittee on Education, has attack
ed both the proposals of the Committee on 
Economic Development and the Carnegie 
Commission on Higher Education because his 
philosophy supports a national policy of 
higher education for all who can profit from 
it without financial barriers. While some of 
his attack on the two reports (C.E.D. and 
Carnegie Commission) was directed at spe
cific figures used by them, the general thrust 
has been to merely support the status quo 
of present tuitions in the public sector. 

While he and other critics do not say so, 
they are thus indirectly on record as favor
ing the continued decline in the nonpublic 
sector of higher education and its eventual 
elimination through unfair economic com
petition. The fact of the matter is that in
dependent colleges and universities in the 
nonpublic sector see the recommendations 
of these reports as the first expressions of 
the enlightened development of a public 
policy that will actually support the na
tional goal of availability of higher educa
tion for all without financial barriers, so elo
quently expressed as an end by Rep. O'Hara. 
The status quo of low tuitions which often 
amount to less than one-fourth of the total 
annual instructional cost and a much lower 
percentage of · the total cost of educating 
students in the public sector, creates a very 
worthwhile subsidy for the needy, but in 
addition, provides an unneeded subsidy for 

· children of the rich and very rich, as well 
as those in the middle income classes, With 
no regard either to academic achievement 
or merit, or on the other hand, to individual 
or family need. The real crux of the situa
tion, as Rep. O'Hara indicated, is the middle 
income family whose educational needs are, 
to some extent being subsidized by low pub
lic college and university tuitions. The pos
sibllity of reducing or destroying that sub
sidy is not only not desirable, but is, of 
course, politically highly infeasible, either 
through action of the Congress or in state 
legislatures. 

But there is an aspect to this controversy 
to which Congress and the legislatures 
should be addressing themselves, and this 
involves the middle income famllies who are, 
through unfair economic distribution of sub
sidy, being forced to choose tax supported 
institutions even when they prefer a par
ticular independent college because it offers 
some particular values they seek. The injus
tice created by the present situation stems 
in large measure from the failure of legis
lators and the public at large to fully real
ize the great transformation in higher edu
cation under which the differences between 
the so-called "private" sector and the "pub_ 
lie" sector have been erased in many re
spects and the main legal distinction today 
relate to the source of financial support and 
the issue of governance. No longer, for ex
ample, are the independent colleges rich 
men's schools, since as indicated, the only 
source of subsidy for a rich man's son or 
daughter is attendance at a state institu
tion With its written-in basis of indiscrimi
nate subsidy for all. The nonpublic institu
tions can only afford to subsidize the needy 
and the academically meritorious, while their 
sister public institutions down the street 
can, through low tuition, be categorically in
discriminate. 

The soul searching now being done in aca
demia, therefore, relates to the question as 
to how to solve national goals both for "free
dom of access" to higher education and 
"freedom of choice." The financial crisis of 

the independent institutions for the last few 
years has forced to the forefront another 
important question, the question of the val
ue of maintaining a pluralistic system, of as
suring the survival of independent insti
tutions. There is no question that we need 
a strong and basic foundation of public 
higher education in this country. The great 
growth in numbers of students to whom 
higher education is available could only be 
absorbed in a fast growing public sector. 
But we believe the private sector is a.lso 
worth preserving. It is interesting, for exam
ple, that, in Dlinois, _ nonpublic higher edu
cation today enrolls slightly more students 
in absolute numbers than it did in 1960, 
while at the same time, its percentage of 
the total student population has decreased 
from about 50% to 30%. Both the absolute 
figures and the percentages speak well for 
the general handling of the problem in n
linois. 

In the Congress, a great stride forward was 
made with the Higher Education Amend
ments Act of 1972, which created a. whole 
set of new programs. In Dlinois we can be 
particularly proud of the role played by for
mer Rep. Pucinskl in working on much of 
this legislation, as well as the very active 
sponsorship by Rep. Erlenborn of the Sa.llle 
Mae sections of the Act, and the great sup
port given by Rep. Michel in the Appropria
tions Committee and on the House floor. All 
in all, reports across the country have indi
cated that the Congress in its rightful con
cern about freedom of access has paid great 
attention to the problems of the very needy 
but also has almost completely by-passed 
the two most pressing problems of higher 
education in the United States-the prob
lem of the middle income family and the 
problem of maintaining a. pluralistic system 
and not putting the independent college out 
of business. 

We of the independent sector, therefore, 
strongly urge a careful consideration of both 
the Carnegie Commission report and the 
C.E.D. report, and we endorse its recom
mendations for increasing student aid in an 
amount sufficient to permit the allocation of 
a. higher tuition cost in the public sector. 
Rep. O'Hara. has pointed out, and we em
phatically agree, that the dividing line for 
assistance seems to have arbitrarily been 
placed at the $15,000 income mark. This is not 
realistic in today's inflated world and there 
should be a much greater spread of what
ever subsidy Congress or the legislatures de
termine to undergird the high cost of edu
cation for middle income families. This 
should, however, be done through aid to stu
dents rather than by low tuition rates. Tui
tion fees should be determined to a much 
higher degree both in the public and pri
vate sectors by actual operating costs and 
these should then be paid partially by fed
eral or state subsidy and to the degree pos
sible, by the students and their families. 

We, therefore, strongly urge a much higher 
degree of attention to the scholarship pro
visions, a much more flexible definition of 
need and a relaxation of some of the pro
visions of Sallie Mae to make available stu
dent loans on a. much broader basts. 

VETERANS' EDUCATION AND TRAIN
ING SERVICE 

Mr. MATHIAS. Mr. President, the 
World War II GI bill was for me, as for 
many other veterans, the first and only 
chance to get a college education. Too 
many of today's veterans lack oppor
tunity equal to that we had, but the gen-
eral impression that today's benefits are 
just as substantial as those of 1948 has 
severely hampered many Vietnam vet
erans seeking jobs and education. As 
one young man put it: 

What made the situation particularly gall
ing was that at least fifty per cent of the peo
ple I encountered (fellow students, faculty 
members, friends of my family) all thought I 
was receiving the same benefits my father 
and his generation received. 

This problem was underscored by a re
port requested of the Veterans' Adminis
tration by the Congress in the 1972 GI 
bill. The study, released last month by 
the Educational Testing Service, which 
carried out the research, shows the de
gree to which the Vietnam veteran lacks 
GI bill parity with World War II 
veterans. 

Monday, October 22, we will celebrate 
Veterans' Day. Nothing would be more 
appropriate than to celebrate this day 
with more than traditional praise, by 
commitments to back our words with 
action. 

The present benefits of $220 per month, 
out of which a veteran must pay tuition, 
books, fees, and living expenses, repre
sents in current dollars the same amount 
World War II veterans received for liv
ing expenses alone. 

In 1948, the veteran's subsistence al
lowance of $75 per month equaled 35 per
cent of the average monthly U.S. earn
ings. If we used the same measure today, 
35 percent of current monthly earnings 
would ironically be $220, or the equivalent 
of today's monthly payment which must 
cover all expenses. 

Geographical disparity exists among 
veterans seeking an education under the 
GI bill. A veteran living in California 
can expect tuition at State colleges 
around $200 per year. In Ohio and New 
Jersey, he can expect to pay $600 to 
$800. California has a far more exten
sive junior college system. As a result, 
37 percent of California veterans at
tended junior or 4-year public colleges, 
while only 17 percent of New Jersey and 
16 percent of Ohio veterans did so. Yet 
the level of desire for further education 
is equal. With close to 58 percent of Viet
nam veterans residing in 12 States
all charging relatively expensive tui
tion-it is clear that many veterans are 
hurting. 

In my own State of Maryland, the 
veteran attending the University of 
Maryland has $125 per month to live on 
after he pays tuition and fees from his 
benefits. With the job market such as it 
is, and with veterans continually being 
excluded from work-study programs and 
Federal employment programs because 
their GI bill benefits are considered ad
equate income, many vets who might 
otherwise get a college or vocational 
education do not even try. My question 
is this: If we have a commitment to to
day's veteran comparable to our commit
ment to men who fought in World War 
II, why are we not only pricing the 
Vietnam vet out of private colleges but 
rapidly pricing him out of major public 
universities and many State colleges? 
It must make these young men feel that 
now that they have done the dirty work. 
they are to be discarded with a token 
and unrealistic stipend. 

The time has never been more crucial 
for putting together a realistic educa
tional package for these men-a pack
age of educational benefits which not 
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only alleviates the serious geographical 
disparities, but allows him to choose 
education without resigning himself to 
near poverty. 

I ask unanimous consent at this time 
to print in the RECORD the final report 
of the Special Veterans' Opportunity 
Committee of the National League of 
Cities and U.S. Conference of Mayors 
which examines this issue, based on 
three public hearings held in Newark, 
Cleveland, and Seattle. They were 
chaired by Congressman SILVIO CoNTE, 
of Massachusetts, who also received his 
education under the GI bill. 

There being no objection, the report 
was ordered to be printed in the REcORD, 
as follows: 

NATIONAL LEAGUE OF CITIES AND 
U.S. CONFERENCE OF MAYORS, 

September 4, 1973. 
Hon. SILVIO 0. CONTE, 
U.S. House of Representatives, 
Washington, D.C. 

DEAR CONGRESSMAN CONTE: This report iS 
the culmination of an extremely important, 
timely and productive undertaking-the 
series of public hearings which we, as Mayors, 
co-chaired with you under the sponsorship of 
the National League of Cities and the U.S. 
Conference of Mayors. As local chief execu
tives, we are very much aware that many 
Vietnam-era veterans have problems. These 
problems-jobs, the search for understand
ing, educational opportunities and the at
titude of the public-are not the things these 
young men should have to face on a daily 
basis. 

Opportunities in both employment and 
education should be readily available; and 
the gratitude of a nation well-served should 
be automatically apparent. The fact that 
neither of these is the case is the real les
SOJ. cf the hearings. 

With the issuing of this final report, we 
all must dedicate ourselves to making these 
recommendations a reality, and these find
ings obsolete. Just as the hearings brought 
together in common cause public officials, 
academic leaders, business and labor execu
tives, the military, a concerned citizenry, 
the media, and the veterans theinSelves-
that same coalition must follow through, 
with this report as the first step. 

We look forward to working with you as 
this is done. 

Sincerely yours, 
KENNETH A. GIBSON, 

Mayor, Newark. 
RALPH J. PERK, 

Mayor, Cleveland. 
WES UHLMAN, 

Mayor, Seattle. 

FINDINGS AND RECOMMENDATIONS OF THE 
SPECIAL VETERANS' OPPORTUNITY COMMITTEE 
OF THE NATIONAL LEAGUE OF CITIES AND 
UNITED STATES CONFERENCE OF MAYORS 

SUMMARY OF FINDINGS 
A. Public reaction to the Vietnam War has 

been a severe obstacle to civilian readjust
ment of returning GI's. 

B. The present GI Bill has not been able 
to adequately help those who need it the 
most. 

c. The World War II veteran got a sub
stantially better deal in terinS of benefits and 
acceptance. 

D. Jobs for GI Bill-enrolled veterans is a 
major problem. 

E. Veterans generally see the bureaucracy 
only as something to be overcome--not as a 
positive force. 

F. There are wide geographic disparities in 
OI Bill use and in available assistance pro
grainS. 

G. The federal government has primary re
sponsib111ty for veterans' programs, but 

should make its resources available for sup
port of state and local assistance efforts. 

H. Lack of uniform in-service assistance 
by the military has made civ111an readjust
ment more difficult. 

I. There is a lack of leniency and under
standing in the administrative dealings with 
those who may have gotten less than hon
orable discharges by proceedings other than 
courts martial. 

SUMMARY OF RECOMMENDATIONS 
A. The GI Bill should be restructured so 

that it pays 80 % of all tuition and fees and 
makes a separate subsistence payment of at 
least $220 a. month. 

B. Work-study and public employment pro
grainS should guarantee a job to every en
rolled veteran who needs or wants one. 

C. Delays and obstacles to discharge re
view should be eliminated; and the VA 
should be more lenient in the granting of 
educational benefits in those cases where it 
has administrative jurisdiction. 

D. A program of effective marketing and 
communication should be undertaken to in
crease use of the GI Bill. 

E. Readjustment prograinS and pre-release 
remedial education efforts should be ex
panded and made universally available to 
GI's, on a continuing basis. 

F. A special commission should review the 
relevancy of VA benefits and procedures and 
recommend needed reforms. 

G. The Veterans Cost of Instruction Provi
sion in the 1972 Higher Education Act should 
be fully funded. Other programs which sup
port or supplement local veterans assistance 
efforts should be expanded and continued. 

INTRODUCTION 
When I came home from World War II, my 

home town turned out for a welcome. There 
were parties, ceremonies, honors and a feel
ing that, whether we served in combat or 
were on permanent KP in the states, we were 
all heroes. 

More importantly, the nation we fought for 
showed its gratitude through the GI Bill; and 
each and every one of us had the opportunity 
to get--at little or no cost to us-all the 
education we wanted. I'm sure the 7,000,000 
World War II vets who used the GI Bill feel 
as I do, that it was the most valuable thing 
that ever happened to us. Without it, I cer
tainly would not be in Congress today. 

This report is the result of an eight-month 
effort to find out what the problems of to
day's veterans are, and what can be done 
about them. I was asked by the National 
League of Cities and the U.S. Conference of 
Mayors to chair a Special Veterans Oppor
tunity Committee and hold a series of public 
hearings across the country, so that we could 
hear, first-hand, from the veterans them
selves, as well as from those who are in a 
position to help them. 

The all-day hearings were designed to 
strengthen city-sponsored veterans assistance 
projects by involving local leaders and by 
hearing the views of veterans and other con
cerned citizens. 

The hearing panels included Vietnam vet
erans, public officials and leaders of the busi
ness, labor, academic and service organiza
tion communities. The first hearing was held 
in Newark, New Jersey, on October 25, 1972; 
the second in Cleveland, Ohio, on March 9, 
1973; and the third in Seattle, Washington, 
on May 18, 1973. 

In the three hearings, a total of 111 wit-
nesses were heard, 62 of whom were Vietnam
era veterans. The hearing panel members and 
complete witness lists are attached. 

As can be seen from the hearing summary 
reports, these findings and recommendations 
represent a broad consensus, although sev
eral witnesses wanted to go much farther in 
remedial action. The evidence indicates that 
what is contained here is fair, reasonable and 
necessary. 

The National League of Cities and the U.S. 

Conference ul Mayors operate the Veterans 
Education and Training Service (VETS) 
through a grant from the Office of Economic 
Opportunity. VETS has helped to establish 
Vietnam-era veterans assistance projects in 
10 cities across the country and has provided 
technical assistance to veterans efforts in 
many other cities. 

In the course of running these projects, 
thousands of Vietnam-era veterans have been 
contacted, counseled, enrolled under the GI 
Bill, and helped with employment and bene
fit probleinS. 

A major recurring complaint of veterans 
is that they feel few people are either listen
ing to or really caring about their probleinS. 
They believe their probleinS are unique, due 
to the nature of the Vietnam conflict and the 
public reaction to it. 

These public hearings were, therefore, con
ducted to provide the veterans themselves
as many as wanted to testify-a chance to 
tell a panel (which included Vietnam veter
ans) what they think the problems are, and 
what the solutions to those problems should 
be. 

This testimony was supplemented by testi
mony from college officials, employment serv
ices, businessmen, psychiatrists, psycholo
gists, veterans organizations, state legislators, 
U.S. Congressmen, military personnel, federal, 
state and local agency officials, labor leaders 
and interested citizens. 

We greatly appreciate the full cooperation 
we received from all these groups and indi
viduals-especially benefits personnel at the 
Veterans Administration-and believe that 
their valuable contributions will lead to posi
tive and immediate action. 

As a World War II veteran who benefited so 
substantially from the GI Bill, I am most 
concerned with the probleinS of today's vet
eran. It is disquieting that these highly mo
tivated young men would-as one did at the 
Cleveland hearing-equate their plight with 
the soldier's lament from "All Quiet on the 
Western Front": 

"Now. if we go back, we will be weary, 
broken, burnt-out, rootless and without hope. 
We will not be able to find our way any 
more, and men will not understand us. For 
the generation that grew up before us, 
though it has passed these years with us here, 
already had a home and a calling; now it will 
return to its old occupations and all will be 
forgotten. And the generations that have 
grown up after us will be strange to us and 
push us aside. We will be superfluous even to 
ourselves and will grow older. A few will 
adapt themselves-some others will merely 
submit--and most will be bewildered. The 
years will pass by, and in the end we shall 
have fallen into ruin." 

There is much that we can do to see that 
today's veterans have a more hopeful future. 

It is apparent to me that we must work to 
see that today's veterans have more than 
just the present GI Bill available to them. 
There will be Inany who will need a package 
of assistance that will include a guaranteed 
part-time job, special counseling, help in 
obtaining other applicable programs, as well 
as the financial assistance available through 
both the GI Bill and the individual educa
tional institutions. We cannot expect that the 
majority of Vietnam-era veterans will be able 
to put all this together themselves-even if 
it were universally available. We must have 
both adequate programs--avaUable to all
and an etncient and usable delivery system. 

That 1s what this report is all about. 
SILvio 0. CoNTE, 

Chairman, 
Special Veterans Opportunity Committee. 

PART I-FINDINGS 
A. The Vietnam Veteran 

"Today's veteran must not be a polltical 
pawn. The hawks and the doves have had 
their day in court, and now society must 
understand the need to assist the man. His 



October 18, 1973 CONGRESSIONAL RECORD-SENATE 34669 
problems are society's problems."-Mayor 
Kenneth Gibson, Newark hearing. 

The Vietnam-era veteran is no different 
from the veteran of earller confilcts. But the 
war was different--and the public reaction 
to the war is different. Any assistance pro
gram must recognize this. 

This is not to say that the Vietnam-era 
veteran is any less highly motivated or less 
valuable as a student, employee or citizen. 
Having survived a complex and difficult as
signment in a difficult time, he may be more 
valuable. 

A production manager for a steel plant 
said at the Cleveland hearing, "Our experi
ence with today's vets shows them to require 
less training, less supervision and to be more 
work-disciplined than non-veteran em
ployees." A college president at the Newark 
hearing commented that his experience with 
Vietnam vets showed that they were highly 
motivated and mature students and less 
likely to drop out [for non-financial rea
sons] than the student fresh from high 
school. 

Former Army Chief of Staff General Wil
liam w.~stmoreland has said of today's vet
erans, . . . . They are, as a group, more 
eager for betterment and more responsible 
than GI's of the same age in past wars. Their 
service has been difficult, demanding and 
devoid of the public acclaim that was given 
to past GI's. They understand and accept 
this and have proven to be unusually anxious 
to build a meaningful future for themselves." 

However, during the course of the hear
ings, it became obvious that the world is a 
long way from beating a path to their doors. 
Far from being welcome heroes, many vet
erans at the hearings told of feeling, in ef
fect, discriminated against just because they 
were Vietnam veterans. At Cleveland, one 
young veteran said, "Most people treated me 
like I was a psycho, a probable drug addict 
or just a dummy for fighting in a dumb war. 
It got so that I hid the fact that I was a 
veteran." 

Psychiatrists and psychologists who testi
fied at the Newark hearing confirmed this. 
Dr. Gordon Livingstone, an Army psychia
trist, said, "Today's vets are survivors of what 
happened in Vietnam and ... have become 
a crucible for all of society's doubts and mis
givings about our involvement in Vietnam." 
The VA's Harris Survey showed that "A plu
rality of the people feel 'Veterans of this 
war were suckers, having to risk their lives 
in the wrong war at the wrong time.'" 

Several expert ~tnesses traced the prob
lem back to the decision to fight the war 
basically with draftees, taken under a less 
than universal draft--recognized on all 
sides to be highly unfair in its operation. The 
college deferment exempted people from 
higher income brackets, and lower income 
men served in their place. Later, these men 
came home to an economic situation that 
was rapidly deteriorating. From 1970 through 
1972, while close to a mlllion men a year 
were discharged, veteran unemployment rose 
from 100,000 men to a high of 400,000 (in 
January of 1972), with the rate exceeding 
15% "and among nonwhite veterans and 
those with less than a high school education 
reaching 21% and 31% respectively•" accord
ing to the VA's Harris Survey. 

As a result, these men became frustrated. 
They expected that their service to their 
country would be fully recognized, as earlier 
service had been recognized. Yet the con
troversy surrounding the war made this im
possible. They felt that the bureaucracies of 
the Veterans Administration, the employ
ment services and the colleges where they 
sought help disregarded their sacrifices and 
treated them as children. A persistent theme 
was that the federal government educated, 
trained and transported the soldier-citizen 
for combat with great efficiency. But the 
manner in which the veteran returning to 
civilian life is treated contains none of that 
etliciency and concern. 

Their own words best reveal their feel
ings: 

"Why do we have to beg for assistance or 
even attention?" 

"All we want is the chance that the guys 
got who didn't have to go." 

"Either I can take care of my wife and 
child or I can go to school-not both. Why 
should I have to make such a choice?" 

"Liberals hate us for kllling and conserva
tives hate us for not kllling enough.'' 

"The real prisoner of this war is the or
dinary veterans-the conscripted grunt who 
didn't have the political connections to get 
into the National Guard to sit it out." 

"All we want is what our fathers got.'' 
"We feel that no one is really listening." 

B. GI Bill use 
Many returning Vietnam-era veterans lack 

the financial resources to use today's GI 
Bill, which they see as their best opportunity. 
A high proportion of the draftees in the 
Vietnam era were high school dropouts, mem
bers of minority groups and persons from 
lower income backgrounds. Consequently, a 
GI Bill which requires supplementary finan
cial aid, special outreach and remedial efforts 
by educational institutions and a sophisti
cated understanding of government and bu
reaucracy will reach primarily those veterans 
who had pre-service higher education. This 
is generally what has happened. The use of 
the GI Blll is, therefore, inverse to need. 

The proof of the "use is inverse to need" 
claim lies in the following discussion (based 
on VA statistics). About 20 % of returning 
Vietnam-era veterans have less than a high 
school education. And yet, of those actually 
enrolled in college or junior college under the 
GI Bill, this educational group represents 
only about 3 % of the total. You have to dig 
this figure out because the largest number 
in this category are in the "other schools" 
group, which is about 70% correspondence 
schools. This group is discounted here be
cause, according to a recent GAO report, 
those vets in correspondence schools have a 
75 % dropout rate. The combined college and 
junior college use rate is higher today than 
after earlier wars, because of the higher level 
of education offered by junior colleges that 
previously would have been counted under 
other categories. The availability of cheap, 
good technical education at junior colleges, 
as well as the higher education qualifications 
demanded for jobs, are the reasons this re
port stresses the college and junior college 
participation route. But many veterans have 
much to gain from on-the-job and technical 
training in other settings. We recognize that 
fact. 

Today's GI Bill has educated hundreds of 
thousands of veterans, and wlll cost $2.5 bil
lion this year. It is in many respects the 
best available federal scholarship program, 
yet it operates with an uneven impact. Its 
successes in helping many veterans must be 
weighed alongside the difficulties other vet
erans have in using this-the prime read
justment tool. While nationally 46.1% of 
the nation's 6,220,000 Vietnam-era veterans 
have used the GI Bill (for one purpose or 
another), 53.9% have not. Within the ranks 
of those that have used it, there are many 
that have failed to complete their courses, 
for reasons that were brought out during 
these hearings and in Congressional hear
ings. 

The low level of GI Bill benefits has for all 
intents and purposes precluded most vet
erans from using the bill to go to private 
colleges. In effect, these veterans have been 
forced to compete for limited spaces in pub
lic community and junior colleges with low 
tuition. Even the tuition at four-year public 
colleges is higher than some veterans can 
afford. This was demonstrated at the Cleve
land hearing, when one young vet said he 
was enrolled at Cuyahoga Community College 
(instead of Cleveland State College, where 
he wanted to go) merely because of the dif-

ference in tuition: At Cuyahoga, he said, 
the tuition was $380, while at Cleveland 
State it was over $700. "Why should I be re
stricted in the choice of a public college just 
because of $320? Doesn't that mean there · 
is something wrong with a GI Bill that does 
that?" 

The monthly subsistence funds a student 
veteran at Rutgers Newark would have for 
living expenses. after payment of tuition, 
rose on account of the October 1972 benefits 
increase from $101.11 to $133.33. Veterans 
at the Newark hearing considered both sums 
inadequate because of the consistently high 
unemployment rate in the Newark metropol
itan area, resulting in difficulties in locating 
part-time jobs, and a high cost of living in 
the city. 

Far more veterans appear to be married 
than non-veteran students, and their finan
cial obligations are commensurately greater. 
According to an American Council on Edu
cation research report--"The Vietnam-Era 
Veteran Enters College"--38.3% of the vet
eran students are married, while only 1.2% 
of non-veteran. first-time college students 
are. 

C. Comparison with situation of 
World War II Gl's 

Compared with the world War II veteran 
his counterpart today is receiving unequal 
treatment, both in terms of benefits and op
portunities and in terms of public accept
ance. "We only want what our fathers got," 
was a frequent veteran comment. After 
World War II, veterans had most tuition 
and fees paid directly by the federal govern
ment. a book allowance, some suJbsidized 
housing and a $75 month subsistence allow
ance; and they were eagerly sought after by 
educational institutions, both public and 
private. Today's GI Bill, increased in three 
stages, now gives the single veteran a base 
allowance of $220 a month, out of which 
must come his tuition, as well as money 
for rent, food, books, transportation and 
other basic necessities. Schools and colleges 
do little to adapt their procedures to the 
needs of veterans. 

Under the World War II GI Bill, veterans 
could attend any approved institutions of 
higher education. Today they are effectively 
excluded from private colleges by high tui
tion costs, which are five times higher than 
those of the late 1940's. The average tuition 
charge at private colleges has risen from $396 
to $1,902. After World War II, puJblic colleges 
were encouraged to take veterans as a result 
of direct reimbursement from the federal 
government of what amounted to out-of
state tuition rates for in-state veterans. Out
of-state tuition rates more truly recognize 
the actual or true costs of educ~tion to thP 
states. 

Those rates today are $2,000 or more in 
California, Ohio, Michigan and Pennsyl
vania-four of the states ~th large con
centrations of veterans. In effect, the federal 
government has shifted a large bulk of the 
costs of education from itself to state and 
local government, and to the veteran. Until 
$25,000,000 for the Veterans Cost of Instruc
tion Provision was released in June 1973, no 
federal funds went directly to colleges to 
support veterans education efforts other than 
a $4.00 per student processing fee, and the 
small Upward Bound for Veterans Program. 
Thus, the federal government no longer 
funds-through the GI Bill-the expansion 
of post-secondary education necessary to en
roll additional veterans. 

As a result, the veteran of the Vietnam era 
feels that his lot is directly related to the 
unpopularity of the war and the divisions 
and debates engendered by it. 

As pointed out at the Seattle hearings 
by Dr. Charles Odegaard, President of the 
University of Washington: 

"Soldiers from Vietnam were not uni
versally conscripted as they were during 



34670 CONGRESSIONAL RECORD- SENATE October 18, 1973 

World War II; more were chosen from among 
men who could not go to college and who 
were not granted deferments. Not surpris
ingly, then, veterans from Vietnam include 
more financially disa.dvantaged men and 
more minorities than previous veteran 
groups, at least in recent h istory. Predict
ably, these men are going to have unusual, 
indeed unique problems. They are not going 
to be as well prepared for college, so that 
they will require more and specialized at
tention to get through college and to enter 
graduate or professional study. They are 
going to be difficult to place in jobs; and 
more than previous veteran groups they are 
going to find re-entering civilian life an emo
tionally difficult and traumatic experience. 
Unless these men are given special help, the 
original inequity which encouraged the 
drafting of poorer and less well educated in
dividuals will be magnlfied by the fact that 
those who were less equipped to support 
themselves when they were drafted come 
back as veterans to compete in the job mar
ket with men who have had two more years 
of education and training. At t he same time 
they have to face a less receptive and un
friendly environment than t heir predeces
sors." 

At the Seattle hearing, the Director of the 
VA regional office took issue with the World 
War II "discrepancy" argument, submitting 
a chart showing differences in costs and al
lowances in constant dollars. The VA chart 
did not refute the testimony of veterans, 
who offered their budgets and cost figures 
and compared them to what was available 
to the World War II GI Bill-enrolled vet
erans. 

One veteran, William Albinger, Jr .• wrote 
to the Evening Star in Washington, D.C .• 
after reading about these hearings. His feel
ings were similar to those of many other vet
erans: 

"After receiving the Grateful Nation 
speech in Cam Ra.nh Bay. I got on the plane 
to return to the United States and resume 
my law studies. I was surprised to return to 
a place that was practicing cut-rate govern
ment. Like in so many other ways, the hid
den costs of the war were being foisted off 
on those who lacked the votes, organiza
tion, or money to have political clout--the 

returning veterans. . . . I wonder how the 
hell guys who were shot up make it through. 
What made the situation particularly gall
ing was that at least 50 percent of the peo
ple I encountered (fellow students, faculty 
members, friends of my family) all thought 
I was receiving the same benefits my father 
and his generation received." 

Because of the continuing controversy 
about the relative benefits given World War 
II and today•s veterans, the Committee staff 
undertook its own analysis of the available 
data. 

The VA chart used in Seattle, which is 
similar to other such presentations, lumps to
gether t he charges at two- and four-year 
public colleges. Four-year public college 
tuition has climbed so that the ave.rage 
charge is now $609 in the 12 states with 60 % 
of veteran population. The point is that to
day's veteran in many states, unlike his 
World War II predecessor, has been hard 
pressed to command four-year college or 
graduate education at public colleges, and 
is priced out of private colleges completely. 
The latest of the three increases since the 
GI Bill was reenacted in 1966 (at a level 
lower than the Korean War benefits) has 
come the closest to giving today's veteran 
subsistence monies equivalent to those the 
World War II veteran received. 

The veteran , in the cities where we held 
hearings, trying to attend four-year public 
colleges received the following benefits after 
paying for tuition and books: 

MONTHLY LIVING FUNDS AFTER PAYMENT OF TUITION 

1969--70 1971- 72 1972- 73 
academic academic academic 

year year year 

Rutgers University __ __ ______ $51.33 $101.11 $133.33 
Cleveland State ___ __ ________ 68.33 84.44 129.44 
University of Washington ____ 74.55 106. 11 143. 44 

The GI Bill carried benefits, before tuition 
payments, of: 

[Per month] 
June 1969-------------------------- $130 
June 1971-------------------------- 175 
Oct. 1972-------------------------- 220 

The value of $75 in subsistence (received 
by World War II vets) in current dollars: 

1969 ------------------------------ $114 
1970 ------------------------------ 121 
1971 ------------------------------ 126 
1972 ------------------------------ 131 
June 1973-------------------------- 138 
As noted above, the October 1972 increase 

in the GI Bill came the closest to giving the 
veteran a sum equivalent to the $75 a mc>nth 
subsistence of a single veteran after World 
War II. However, the strict dollar conversion 
of the $75 into today's seems to overestimate 
the buying power today's veterans• benefits 
represent in many states. The World War II 
veteran had subsidized housing in many in
stances. The familiar quonset hut was fre
quently mentioned during the hearings. The 
colleges and employers adapted their proce
dures to student veterans. Today's veteran 
has no such benefits. 

But, more importantly, when the GI Blll 
is compared to the percentage of average 
monthly earnings, as the VA did, in testi
mony to the Senate Veterans Affairs Com
mittee, then the difficulties of the Vietnam
era veteran become readily apparent. The GI 
Blll was never intended as a full scholarship; 
however. it was designed to give the veteran 
a fair chance at working his way through 
school. The World War II GI Bill did this by 
giving the veteran with no dependents 35.4 % 
of the average monthly earnings; the veteran 
with one dependent, 49.5 % ; and the veteran 
with two dependents, 56.6 % . 

Today's veteran with no dependents, after 
paying the average tuition at all two- and 
four-year public colleges, is left with 26.4 % 
of average monthly earnings; with one de
pendent. 33.1 % ; and with two dependents, 
38.9 %. The veteran who attempts to attend 
four-year public colleges in major states 
ends up with 22.4 % ; 29.0%; and 35.0 %, re
spectively. What this means is that the Viet
nam-era veteran has to have alternative 
sources of income, particularly part-time and 
summer jobs that bring in substantially 
more than the World War II veteran needed. 
Given the high cost of living in cities and 
the difficulties in finding part-time jobs of 
the last several years, the demands of the 
veteran for equal treatment become justlfl
able. 

COMPARISON OF U.S. AVERAGE MONTHLY EARNINGS TO G.l. BILL BENEFITS 

Date 

Average 
monthly 

earnings 

No dependents 

Percent of 

Monthly 
average 
monthly 

payment earnings 

1948.----------------- - --------- - ----- - -------------- - ------ - ------ -- -------- $212 
617 

$75 35. 4 
163 26.4 May 1973 (after payment of average tuition and book costs at all public colleges) _____ _ 

May 1973 (after payment of average tuition and book costs at major 4-year public colleges) ___ _______________ ______________ ________________ _______ ______ ____ _ _ 617 138 22.4 

D. Unemployment 
Employment of any kind is the major con

cern of veterans. To use the GI Bill, most vet
erans (without outside financial help) must 
have either a full- or part-time job. Many 
veterans found they had to get a job and get 
reoriented to civilian life before they could 
make the decision to return to school. Yet 
in many cases, the jobs they thought they 
were quallfled for because of their service 
were unavailable. In the cities, where most 
vets are concentrated, jobs are difficult to 
obtain. Where it has been used for veterans, 
the EEA Public Employment Program has 
helped some. But under the President's 
budget, that program 1s scheduled for ter
mination; and even those jobs will no longer 
be avallable. The college work-study program 
has not helped the veteran enough, primarily 
because of funding levels and demands on it 
by non-veterans. In fact, testimony was 

presented that veterans were largely excluded 
from the HEW work-study program because 
of inclusion of their GI Bill income in deter
mining their economic status. 

Unemployment among Vietnam veterans 
aged 20-24 has remained consistently high, 
and the figures for the first quarter of 1973 
were 11 .0 % for veterans, versus 7.3 % for 
non-veterans (not seasonally adjusted) in 
that age bracket. The seasonally adjusted 
fiures were 9.2 % for veterans, 7.0 % for non
veterans. Testimony was heard repeatedly at 
the hearings that the Vietnam veteran was 
caught in a vicious cycle because he lacks the 
education and training to obtain a job. Yet 
without a job to supplement his inadequate 
GI Bill benefits, he cannot obtain the educa
tion and training. 

Both veterans and college officials agreed 
that the greatest need was for an assistance 
package that combined an assured part-time 

1 dependent 2 dependents 

Percent of Percent of 
average 

Monthly monthly 
payment earnings 

Monthly ~~e:tt,~ 
payment earnings 

$105 49.5 
204 33.1 

$120 56.6 
241 39.8 

179 29. 0 216 35.0 

job with GI Bill educational benefits. One 
veteran testified at the Newark hearing that 
in his search for a job (which he needed to 
be able to make it under the GI Bill), it was 
only after he threatened to call his Con
gressma~ that he finally secured employ
ment. Part-time employment did not yield 
enough income, so he carries both a full 
course of study and a full-time job. 

Veteran witnesses told of giving up on 
using the GI B111 after fruitless searches for 
part-time jobs. While the state employment 
services came in for much criticism., the prob
lem is that many employers do not list with 
the service, and usually only full-time jobs 
are available. Obviously, the employment 
service has a difficult time in supplying jobs 
in a time of high unemployment, like that 
beginning in 1970. 
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E. Bureaucracy 

Many of today's veterans feel that the 
whole system of assistance-the VA, the gov
ernmental bureaucracy and the traditional 
veterans organizations-is neither sympa
thetic to their needs nor representative of 
their era of service. 

While the VA, the employment service, ~he 
American Legion, the Veterans of Foreign 
wars and others have made important ef
forts to use Vietnam veterans in their pro
grams, they have had great difficulties in 
getting veterans to accept those efforts at 
face value. 

One veteran at the Newark hearing 
summed up the feeling of many about 
bureaucracy: 

"America needs to gamble on the poten
tial of this generation of veterans to at 
least the same degree as it did on the World 
war II generation. Instead, with its tradition 
of diversity, American society can only offer 
benefits to Vietnam-era veterans through in
creasingly narrow channels, developed over 
25 years ago and administered with decreas
ing flexibility, under tons of regulations and 
overregulation, by people who it seems have 
forgotten the gamble society took on them. 

• • • • • 
"Efforts on behalf of Vietnam-era. veterans 

should be more in humanistic terms rather 
than the present national and economic 
crisis terms. A greater number of Vietnam
era veterans should be involved in the de
velopment and running of efforts on behalf 
of veterans, not just token representation, 
or a Vietnam-era. veteran with a title, for dis
play purposes, with no authority or respon
sibility. Programs are designed and imple
mented on a 'Daddy knows what's best for 
you' philosophy, and when they fall short 
or fail, the reason is always 'you don't really 
know what's best for yourself.'" 

At the Cleveland hearing, an advertising 
executive (himself a Korean War veteran) 
noted that the problem seemed to be one of 
communication, and cited the many forms 
and brochures with their governmental jar
gon-and then asked, "How can you expect 
to relate to today's alienated vet with this 
sort of stuff?" 

At the Seattle hearing, a veteran of World 
war I, representing the combined charter 
veterans organization, offered this comment 
to the Vietnam vets: "I know what it is to 
be frustrated by bureaucracy." However, he 
urged vets to "approach it on the basis of 
negotiation rather than abuse." He suggested 
that the charter veterans organization's 
tactic of "constantly watching and con
stantly checking up" was a good one, and 
was a. lobbying effort worth emulating. 

Also in Seattle, a Vietnam veteran--one of 
the few to be elected to a state legislature
testified that this era of vets needs a lobby 
of its own. He urged the election of more 
Vietnam veterans to public office, and sug
gested that they organize themselves more 
effectively. He cited the fact that there are 
no Vietnam veterans in Congress today, and 
said that in contrast, 1946 saw newly elected 
vets-such as John F. Kennedy and Richard 
M. Nixon. 

Many vets in the hearings noted the ab
sence of young veterans in outreach roles and 
in responsible positions in regional offices. 
They felt the need for Vietnam veterans to 
have a major influence in the development 
of national policies, as well as at the local 
level, on their behalf. 

Another major thrust of the veterans was 
for local organizations that were veteran-run 
and veteran-influenced. Satisfaction was ex
pressed with the third-party contracts that 
bring federal money in to support city-spon-
sored and controlled agencies. The difficulties 
of federal regional agencies, such as the VA 
regional office, that were pointed out included 

their !~ability to involve the local public and 
private non-profit agencies and important 
men and women who could contribute to 
programs for veterans. From the testimony 
given at the hearings, it was evident that 
there was a great deal of good will that could 
be channeled to Vietnam veterans; yet the 
lack of operable mechanisms, such as the citi
zen committees that were formed in Seattle, 
prevented assistance from reaching many 
veterans through existing public and pri
vate agencies. 

Testimony was given at the Cleveland hear
ing on the tremendous value of the recent 
Upward Bound for Veterans projects funded 
by HEW in 1972. Former astronaut Neil Arm
strong, now a professor at the University of 
Cincinnati, detailed how such a project is 
working there. Similarly, officials at Cuyahoga 
Community College told how they have set 
up successful outreach, counseling, remedial 
education and assistance efforts with such a 
grant. These, and projects such as College 
Discovery, run at Fort Dix by Montclair State 
College (and detailed at the Newark hearing), 
show the advantages of federal funds going 
to locally run "vets helping vets" projects. 

Tom Tharpe, a product of College Discov
ery, testified at the Newark hearing, "When 
I was in high school, I was told I wasn't col
lege material. Then in the service I discov
ered College Discovery. They counseled me 
and got me into college, where I have a 3.2 
average." Mr. Tharpe will graduate soon from 
Brooklyn College with a degree in mathe
matics. 

Ralph Munro, Special Assistant to Gover
nor Daniel Evans, suggested that the princi
ple of special revenue sharing be applied to 
veterans. He felt that if the state had the 
financing to tackle veterans problems, it 
could go a long way toward solving them. 
Unfortunately, the Emergency Employment 
Act program, with which the state had 
launched a. major veterans program, assign
ing veterans to each community college in 
the state, may run out shortly. Munro sug
gested that a special revenue sharing pro
gram for veterans could solve the problem. 

Delays in the receipt of GI Bill benefits 
have been particularly harmful to Vietnam 
veterans attempting to stay in college. The 
fact that checks are late in arriving makes it 
hard for counselors to persuade veterans to 
return to school. In fact, many men in school 
have had to drop out because of late receipt of 
their checks. The President's Committee on 
the Vietnam Veteran pointed out in its 1969 
report that low participation in the GI Bill 
was related to these delayed payments. The 
report said: 

"The effect of this after-the-fact method 
of payment can be to discourage program 
participation by the veteran who cannot 
afford the initial outlay required by most 
schools for prepayment of fees, tuition, books, 
and necessary money for subsistence for him
self and his family until the first payment 
is received. The intent of the program is thus 
jeopardized." 

While the advance payment provision of 
the 1972 GI Bill is designed to correct this, 
many veterans at the hearings expressed 
skepticism, as long as the system depends 
on computers. However, the new system, de
veloped as a result of combined administra
tion and Congressional initiatives, should 
alleviate the very major problem of payment 
delays. It appears from discussions with the 
Veterans' Administration officials that tak
ing a veteran's file out of the system to find 
out why delays are involved may in its own 
right slow down the processing of his claim. 
Obviously, the computer is only as good as 
the paper that is fed into it; and the cur
rent system, with its potential delays-by the 
veteran, by the college and by the Veterans' 
Administration-works a serious hardship 
on individuals. 

F. Geographical differences in GI Bill 
effectiveness 

The programs of assistance which are de
signed to supplement the GI Bill are not uni
formly available to veterans. The GI Bill 
itself is used to widely varying degrees in 
different states. Some states have bonuses 
and free public tuition. Some schools have 
federally funded veterans' assistance efforts. 
Some local areas have outreach programs. 
Some areas have available jobs. But nothing, 
not even the GI Bill itself, is uniform in its 
effectiveness. 

The effectiveness of the GI Blll depenas 
on which state a veteran returns to. Califor
nia. has the nation's most extensive public 
college system. Community colleges and a 
state college system with a 200,000-student 
enrollment are available at low tuition rates. 

A California. student veteran pays $140 
of his GI Bill benefits for tuition at a state 
college, while a New Jersey veteran pays $630 
and an Ohio veteran $700. (Because the pres
ent program no longer takes into account 
variations in tuition costs, equal military 
service no longer means equal readjustment 
opportunities, as it did under the World War 
II GI Bill.) 

The National Association of Collegiate 
Veterans submitted a report that it had pre
pared, entitled The Vietnam-Era GI Bill
Equal Military Service-UneqUJal Readjust
ment Opportunities. Unfortunately, NACVI 
President James Mayer was unable to come 
to Cleveland and testify. However, the sub
stance of the report shows that per capita 
payments to individual veterans vary greatly 
from state to state. California leads the 
major states, with its veterans able to use 
over $1230 in GI Blll benefits on a per capita 
basis during the five years from fiscal 1968 
to fiscal 1972. New Jersey and Ohio veterans 
used slightly more than half as many dollars 
in GI Bill benefits. 

The NACVI report cites the difference in 
how California veterans were able to make 
use of the benefits in contrast with New 
York veterans. In fiscal 1972, Californians 
used $302,000,000 in benefits, while New 
Yorkers used $99,000,000. These two states 
ordinarily get nearly equal shares under 
most federal programs; however, between 
fiscal 1968 and fiscal 1972, California vet
erans used more than $565,000,000 more than 
New York veterans in GI Bill benefits. This 
is largely a reflection of the mix of the state's 
post-secondary education system and the 
lower levels of tuition in California. With 
few private colleges, a. heavily subsidized 
state system, and a community college sys
tem three times as large as New York's, the 
California veteran had much easier access to 
the GI Blll than did the New York veteran. 
It should be noted that California veterans 
take no money away from New York veterans 
when they use the GI Bill to the extent they 
do, for the GI Bill contains a unique com
mitment by Congress to make more money 
available as more veterans decide to use the 
benefits. 

The attached chart shows the great dis
parities among states in the usage of the GI 
Bill. On a per capita basis (to show the rela
tion of GI Bill payments to the number of 
veterans on a state-by-state basis), annual 
educational benefits go from a high of $469 
for veterans in North Dakota to a low of $174 
for veterans in Virginia. As for the utllity o! 
the GI Bill for college or junior college edu
cation, 35% of California's veterans use it, 
while less than 14% of Indiana's veterans 
do so. 

This points up the inherent inequity in 
the practical limits on the way the GI Bill 
can be used by veterans is various states. 
Further variances among veterans with dif
ferent economic and social backgrounds were 
testified to at the hearings. However, no de
finitive national statistics exist on this point. 
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1 North Dakota ______________ _ 
2 New Mexico _______________ _ 
3 Arizona ___________________ _ 
4 South Dakota ______ ________ _ 
5 California _____ _____ ___ _____ _ 
6 Out of Country ____ ___ ____ __ _ 
7 Utah ___ ___ ________________ _ 
8 Colorado _______ ______ _____ _ 
9 Alabama ___ ____ __ __ _______ _ 

10 Hawaii_ ___ ________________ _ 
11 Oklahoma ___________ __ ____ _ 
12 Washington ________________ _ 
13 Florida __________________ __ _ 
14 Oregon _______ : ________ ____ _ 
15 Louisiana __________________ _ 
16 Idaho _____________________ _ 
17 Texas __________________ ___ _ 
18 Kansas ____ _____________ ___ _ 
19 Tennessee _________ ________ _ 
20 Montana __________________ _ 
21 Arkansas _____________ _____ _ 
22 Georgia ________ ---- - --- ___ _ 
23 South Carolina _____________ _ 
24 North Carolina _____________ _ 
25 Wyoming __________________ _ 
26 Wisconsin __________ _______ _ 
27 Minnesota ___ ___ ___________ _ 

IMPACT OF VIETNAM-ERA Gl BILL 

Payments Vietnam-era 
per 10,000 vet population Total Gl bill Percent ever 

Vietnam-era (November payments in college 
vets 1972) fiscal year 1972 under Gl bill 

$4,690,000 
4, 550,000 
4, 500,000 
4, 210,000 
4, 170,000 
3, 900,000 
3, 880,000 
3, 810,000 
3, 690,000 
3, 670,000 
3, 670, 000 
3, 450,000 
3, 410, 000 
3, 390,000 
3, 370,000 
3, 350,000 
3, 320,000 
3, 300, 000 
3, 230, 000 
3, 180, 000 
3, 160,000 
3, 040,000 
2, 990,000 
2, 970,000 
2, 960,000 
2, 930,000 
2, 900,000 

15, 000 
31,000 
61,000 
15,000 

725,000 
71,000 
38,000 
81,000 
90,000 
28,000 
87,000 

136,000 
213, 000 

77,000 
94,000 
21,000 

342, 000 
67,000 

114,000 
22,000 
51,000 

147,000 
77,000 

136,000 
11,000 

125, 000 
128,000 

$7,040,000 
14, 120,000 
27,440,000 

6, 320,000 
302, 180,000 
27,690,000 
14,750,000 
30,860,000 
33, 240,000 
10,280,000 
31,950, 000 
46, 890,000 
72, 590,000 
26,140,000 
31,700,000 

7, 040,000 
113, 680, 000 
22,130,000 
36,870,000 
7, 000,000 

16,140,000 
44,730,000 
23,000,000 
40,360,000 
3, 260,000 

36,610,000 
37,070,000 

34.4 
29.7 
32.2 
27.2 
35.3 
16.4 
28.2 
26.6 
20.8 
26.7 
25.5 
27.8 
25.4 
29. 2 
20.0 
28.8 
24.3 
25.3 
19.9 
26.8 
19.4 
16.6 
17.2 
20.1 
27.3 
21.5 
20.6 

28 Mississippi__ ____ __ _________ 
29 Iowa _______________________ 
30 Missouri__ ______ ____________ 
31 Nebraska ___________________ 
32 Rhode Island _______ ________ 
33 Michigan ___________________ 
34 Illinois _____________________ 
35 Nevada ____________________ 
36 Kentucky ___________________ 
37 New Hampshire _____________ 
38 Connecticut__ ____ ___________ 
39 Maine ______________________ 
40 Massachusetts ___ ____ _______ 
41 West Virginia _______________ 
42 New York __________________ 
43 Pennsylvania __ _____________ 
44 Vermont__ _________ _________ 
45 New Jersey _________________ 
46 Delaware ___________________ 
47 Indiana ________ ___ _________ 
48 Maryland ________ ___________ 
49 Ohio _______________________ 
50 Alaska _____________________ 
51 Virginia ____________________ 

TotaL ____________ ------· 

Payments Vietnam-era 
per 10,000 vet population Total Gl bill Percent ever 

Vietnam-era (November payments in college 
vets 1972) fiscal year 1972 under Gl bill 

$2, 870,000 45,000 $12, 910, 000 19.8 
2, 820,000 79,000 22,300,000 19.1 
2, 790,000 141,000 39,360,000 20.8 
2, 780,000 43,000 11,970,000 24.1 
2, 730,000 33,000 9, 020,000 19.2 
2, 650,000 255,000 67,600,000 22.1 
2, 550,000 309,000 78,940,000 20.5 
2, 430,000 19,000 4, 610,000 16.9 
2, 330,000 83, 000 19,340,000 15.8 
2, 310,000 26,000 6, 010,000 17.0 
2, 300,000 91,000 20,890,000 19. 1 
2, 280,000 29,000 6, 620,000 17.0 
2, 270,000 181,000 41,070,000 19.1 
2, 250,000 45,000 10,120,000 17.6 
2, 160, 000 461,000 99,730,000 20.3 
2, 160,000 344,000 74,160,000 16.1 
2, 080,000 14,000 2, 670,000 13.3 
2, 040,000 198,000 40,440,000 16.4 
2, 020,000 19,000 3, 840,000 18.2 
1, 970,000 161,000 31,750,000 13.8 
1, 940,000 133,000 25,860,000 20.2 
1, 910,000 322,000 61,590,000 16.2 
1, 800,000 12,000 2, 160,000 15.4 
1, 740,000 152,000 26,510,000 18.5 

12, 960,000 6, 220,000 2 1,806,540,000 8 23.4 

1 Average per 10,000 vets. 
2 Total Gl bill payments, fiscal year 1972. 
a Average. 

Source: "Vietnam-Era Veterans Population and College Participation Rate," Department of 
Veterans Benefits, Veterans Administration; payments by Stateb VA work sheet for Office of 
Management & Budget Report, Federal Outlays Bulletin of Novem er 1973. 

G. Federal responsibiz.tty 
The President's Budget Message for FY 

1974 says, "The primary responsibility for 
most [ed li.Cation and manpower training] ac
tivities, .Jther than those for veterans, rests 
with state and local government. (emphasis 
added)" Yet with the shortcomings in fed
eral funds--not only for the GI Bill, but for 
the Veterans Cost of Instruction Program, 
work-study, EEA, OEO and other programs 
needed by veterans-it is the states that are 
trying to deal with the gap. State and local 
governments have had to make up for the 
differences in toda.y's GI Bill and that of 
World War II. Where they have not, veterans 
have been unable to use their opportunities. 
California, with its extensive public higher 
education system, has, in effect, created a 
universal scholarship program for all its citi
zens. Most states have not. As a result, the 
veteran who returns to California has a far 
better chance to effectively utilize GI Bill 
benefits. 

The federal government's programs which 
have benefited veterans-i>uch as the EEA 
and the Jobs for Veterans Program-and the 
National Alliance of Businessmen's veterans 
program have gone part way in reducing vet
erans unemployment and in creating oppor
tunities. But with 250,000 veterans stlll un
employed, the federal government will have 
to assume a greater share of the burden. 
Where local veterans projects exist, each must 
persuade the city to allocate money for those 
veterans. The veterans themselves are largely 
unorganized and competing with established 
interest groups for available funds. 

State and legislation 

Arizona: 

At all three of the hearings, testimony was 
given by members of the state legisla.ture 
about proposed or existing cash bonuses for 
veterans or so-called State GI Bills grant
ing educational benefits as add-ons to the 
federal GI Blll. A survey of all 50 states re
vealed an incredible amount of activity in 
this regard, as the attached chart shows. The 
total amount of one-shot cash bonuses 
either passed or pending is more than a 
billion dollars, while the annual amount of 
total state education benefits is nearly half 
a billion dollars. These figures say a great deal 
about the inadequacy of the present Gl 
Bill; and, while much of this state legisla
tion will probably not become law, it is sig
nificant that so many public officials feel 
it is necessary. 

Ohio State Senator Anthony Calabrese put 
the case of state legislators for federal re
spons1b111ty when he said, "The State doesn•t 
have adequate resources to solve the (vet
erans) problem. The federal government 
alone has the power to declare and wage war; 
therefore, because the federal government 
is responsible for this war, it has responsi .. 
bility for the veterans of this wa-r." 

At both the Newark and the Cleveland 
hearings, the American Servicemen's Union 
testified in favor of a fiat $2500 bonus for all 
Vietnam-era veterans--a figure representing 
the minimum average difference between 
civilian and military pay over the usual two
year military tour of service. The Committee 
tends to agree more with the testimony of 
the state legislators at the Cleveland and 

Status Provides 

·--

Seattle hearings, who argued that cash 
bonuses are an inappropriate way of struc
turing veterans benefits. Such benefits under 
the GI Bill are more appropriately related to 
the pursuit of education and training, and 
any cash payments should be made only for 
subsistence while enrolled in school. 

Pending State Veterans Benefits. This is a 
chart showing present and pending Viet
nam-era. veterans benefit legislation by state. 
It is limited to either cash bonuses or educa
tional benefits, such as tuition credits. It 
does not include the multitude of bills af
fecting POW's, MIA's or survivors and de
pendents of veterans. It also does not include 
the low or non-interest loan bills being con
sidered by the states. 

The estimated costs of the benefit levels 
are figured in the following way: Bonus pay
ments are multiplied by the latest VA figures 
showing numbers of Vietnam-era veterans 
by state (figures do not include payments 
some states make to earlier veterans); tui
tion credit costs are figured by multiplying 
75% of the number of veterans using the GI 
Bill to go to college (75 % being the average 
number of students in state schools) by the 
average out-of-state tuition rate (as being 
close to the true cost of education to the 
state). 

States not listed either do not have legis
latures in session or do not have identifiable 
veterans legislation. 

Sources: American Legion, VFW and 
Council of State Governments, May 1973 

Estimated cost (millions) 

Annual 
payment 

Total 
payment 

(1) Veteran bonus _________ : __ _____ ____ _________ ____ ___ ____ Committee ____ ____ ______ $500 maximum __ _________ ______ _ ._ ___ ______ ___ ______ __ _____ __ ______ ___ ___ $30. ~ 
(2) Education benefit. ___________ ___ _______________ _________ Introduced. ___ ______ ___ $50 cut/semester in tuition _______ ___________ __ _____ _____ ___ $1. 5 ___ __ _______ ___ _ 

Arkansas : Education benefit_ __________________ ____________ ___ __ Committee _______ __ ___ __ Free textbooks, full tuition, State schools____ ___ __ ________ ____ 6. 0 --- -- - - ---- -----
Colorado: Education benefit.- ----- ---- -------- - ----- - ------ ---- Senate passed ___ ___ ___ _ $300 tuition, credit at State schools___ ___________ ___ __ _______ 4. 8 - -- - -------·----
Connecticut: Veteran bonus __ _____ ___ ___ . ___ • __ __ ____ __ _____ ___ Passed ____ ___ ____ ____ __ $300 maximum __ --- ---- - ___ ____ ___ _______ __ ---- __ - -------- - - - - ----- - - ---- 27. 3 
Delaware: 

(1) Veteran bonus _______________ ---- - ------ - -- _________ ___ _____ do __ ___ ______________ __ _ do_________________ ________ ___ ___________ __ _____ ___ ____ ______________ 5. 0 
(2) Education benefit__ ___ __ ______ ________ ____ ______ -- - ----- Committee ____________ __ Tuition, all schools_ ___ ___ _____ ______ ___ __ __ __ __ ____ _______ 3. 5 _______________ _ 

Florida: Education benefit. __ _ • _______ __________ ____ _______________ _ . do _____________ ____ Tuition credit.___ __________ ______ ________ ____ ___ ___ __ _____ 64. 8 _______ ---- - ----
Illinois : 

I ndi~~i fe~~:~~~:~~i~~~~~= = = = = = = = == = = = = = = = == = == = = = == = = = = = == = = ~~E~~~~~-~~= == ~ ~-=-=== = = l~~~o~~~f~:~ -!~~~~~~;== = = = == = = = == = = == = = = = = = = = = = == = = = == = = == ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~ ~~- - - - --------~~~ ~ 
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State and legislation 

H. The military 
The military itself has done far too little 

in the area of GI readjustment. Many psy
chiatrists and psychologists contend that no 
attempt at real readjustment counseling has 
been made. Given the nature of the war and 
the public reaction to it, these experts feel 
that lack of readjustment-and lack of any 
significant elapsed time between field service 
and homecoming-are the heart of the vet
eran problem. 

Present veterans outreach efforts, con
ducted by nearly 30 different national public 
and private groups and agencies, would have 
been greatly simplified if the military had 
conducted a uniform and thorough program 
of information about, and encouragement to 
use, the GI Bill. 

As it is, some GI's have benefited from dem
onstration projects, such as Fort Dix's Col
lege Discovery. But the vast majority return
ing from Vietnam have merely been told to be 
proud of their service and to convert their 
GI life insurance. They have been released to 
confront an often hostile public and to deal 
with a complex system of sporadic and un
even assistance. 

Testimony from Fort Dix officials at the 
Newark hearing and from the Commanding 
General of Fort Lewis at the Seattle hearing 
told of commendable pre-release programs at 
these installations. However, such efforts are 
not national in scope, and often depend on 
local unit commanders as to whether GI's 
can have proper counseling and remedial ed
ucation available to them-especially on a 
"release time" basis. 

Project Transition received roughly $17,-
000,000 a year in Labor Department funding 
for several years, and additional Department 
of Defense support, but each base commander 
had the option as to how deeply to get in
volved in Project Transition. However, the 
veteran coming back directly from Vietnam 
was in many cases discharged directly, with
out ever getting the chance to take advan
tage of a transition program. He was briefed 
at his point of discharge, which was often in 
California. This briefing was limited and usu
ally given to a man whose attention was 
focused on his return to his family and loved 
ones. If the Army would begin to treat the 
veteran, from his first day, a.s someone whose 
future it was concerned with, the morale 
problem might be greatly improved, and the 
ab111ty of the veteran to find post-service 
opportunities might also be substantially 
enhanced. 

Status Provides 

I. Discharges 

The present system of awarding less-than
honorable discharges by administrative pro
ceedings can be unfair in its application and 
can result and has resulted in unwarranted 
hardships. Testimony at the Cleveland hear
ing both by the co-author of the Nader Re
port on the Vietnam Veteran, a former Ma
rine Corps lawyer, and by recipients of such 
discharges, gave ample indication of the 
problem. Congressman Lou1s Stokes also tes
tified about many constituents who have 
been unduly penalized. 

However, it appears that agreement of the 
type and means of reform will require much 
more investigation and research. Meanwhile, 
the results of the present system must be 
dealt with. The VA, as well as present mili
tary boards of review, have authority to deal 
with such cases, but have a record of delay, 
complexity and a demonstrated lack of leni
ency and understanding. 

The VA, while it has a limited right to 
grant educational benefits to certain recip
ients of less-than-honorable discharges, has 
a 93% rejection rate of such applications. 
Given the hardship this imposes on the vet
erans involved-most of whom share common 
economic and social backgrounds--this seems 
shortsighted and harsh. Since a less-than
honorable discharge already imposes employ
ment restrictions on the recipient, to deny 
him a chance for needed education shuts him 
completely off from society and from any 
means of readjustment and rehabllltation. 

The process for discharge review is com
plex, costly and to a large extent unreward
ing. The American Legion and American Red 
Cross (as well as other groups) proVide val
uable assistance for some veterans in this 
regard. However, the successes are limited, 
and many veterans are precluded from pur
suing the matter if only because of the cost 
of travel involved. 

If the problems of alienation, peer involve
ment and readjustment are to be met, it 
seems logical that veterans who are precluded 
from using the GI Bill must be given assist
ance and understanding. Otherwise, charges 
of discrimination, undue hardship and har
assment wlll continue. The most outspoken 
and emotional parts of the public hearings 
concerned this one issue, indicating the need 
for more sensitivity on the part of the bene
fits system. 

Estimated cost (millions) 

Annual 
payment 

PART II-RECOMMENDATIONS 

A. GI Bill 

Total 
payment 

If today's GI Bill is going to be truly ade
quate for Vietnam-era veterans, the experi
ence of these hearings is that major changes 
must be made in the present GI Bill. As the 
President of the University of Washington 
put it, "Though the benefits are intended 
to be equally available, they are not equally 
accessible to all veterans." 

Therefore, today's GI Bill must do two 
things: 

(1) It must make a reasonable tuition 
payment, so that more veterans can further 
their education without regard to state dif
ferences in education costs; and 

(2) It must provide a subsistence allow• 
ance equ1valent (in terms of buying power) 
to that which was available to World War II 
veterans. 

As presently constituted, the Gl Bill is 
not equally available to veterans of differing 
economic means. This has implications that 
disturb many Vietnam-era veterans, college 
administrators and public officials. Further, 
the structure of the GI Bill limits its use by 
veterans in many states. Merely raising the 
present benefits will not attack the major 
problem-the GI Blll must be made more 
usable by more veterans, especially those who 
most need its education and training bene
fits. Only in this way will the GI Bill give 
those who were called to military service 
the same chance for advancement enjoyed 
by those who stayed home. If the GI Blll 
really represents this country's gratitude 
toward those who sacrificed their best time 
and efforts in behalf of their country in a 
difficult war and in a difficult time, then it 
must be uniformly available to all who want 
or need it. 

Therefore, the educational benefits under 
the GI Bill must be made part of an assist
ance package to the veteran-a package 
which includes: a reasonable tuition pay
ment which does not limit the veteran in 
applying to the school of his choice; a sub
sistence payment equivalent to that given 
the World war II veteran; loans; a part-time 
job for those who need it; counseling; and 
whatever remedial measures are necessary 
to enable the veteran to get full usage out 
of the GI Bill. 

How can this be done? First, each veteran 
eligible for educational benefits should be 
given a voucher which constitutes at least 
80% of tuition costs at institutions of higher 
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learning of his choice. Both the VA and the 
educational institutions should work togeth
er on this system, so that the veteran is 
least impaired by paperwork, financial com
plexities, computer delays and timetables for 
payment. 

This Committee initially recommended a 
tuition payment which would represent the 
average non-resident tuition at public col
leges ($1200). However, as was pointed out 
at the Seattle hearing, college charges are 
such that such a strict payment formula 
would not allow veterans to enroll in many 
nearby private colleges that might exactly 
suit their needs. Also, it would disadvantage 
those veterans presently enrolled in low-tui
tion community colleges. An initial recom
mendation would have limited them to a 
subsistence allowance of $150 per month, 
which is less than they are presently getting. 

To be a fair equivalent of the World War 
II GI Blll, close to full tuition at private 
colleges must be paid. College tuitions at 
private colleges have increased, on the aver
age, five times from what they were in 1948-
far exceeding the cost of living increase since 
that time. 

Testimony by two college presidents at the 
Seattle hearing dwelt on the fact that the 
present GI Bill represents "a tilt toward pub-

1947-48 

lie colleges," and that this is neither wise 
nor fair. Dr. Odegaard, President of the Uni
versity of Washington, pointed out that some 
30 states assist private colleges, while others 
do not, and that if a GI Bill is going to be 
"equally accessible," it will have to pay tui
tion and fees at both public and private col
leges. The 80 % maximum is consistent with 
the principle that the veteran make a sig
nificant contribution to his own education. 

Besides the World War II system, a prece
den t of direct tuition payment is within the 
present GI Bill. Full tuition for disabled vet
erans is paid through the GI Bill. Adequate 
safeguards have been devised to protect the 
government against abuse when tuition is 
paid for the disabled vet eran. These safe
gu :uds could easily be carried over to the 
regular veteran students. 

The second element in restructuring the 
GI Bill is to contain a direct subsistence pay
ment to the enrolled veteran. This figure 
should be the oresent $220-a-month base 
payment. This amount is the equivalent of 
the World War II GI Bill subsistence pay
ment, in that the $75 a month paid then 
was 35.4 % of the average monthly earnings 
reported by the Department of Labor. The 
latest average monthly earnings figure is 

1971- 72 

$617, and an equivalent 35.4 % of that is $220. 
Married veterans' payments are out of line 
wit h the corresponding World War II per
cent ages, however, and payments for married 
veterans with two or more dependents espe
cially should be brought into line. 

Several witnesses at the hearings recom
mended a straight cost-of-living increase be 
applied to the World War II $75-a-month 
subsistence payment--yielding a base pay
ment of about $150 a month . However, the 
percentage applied to the average monthly 
earnings figure more closely approximates the 
buying power available to vet erans of World 
War II-especially when consideration is 
taken of the fact that the earlier b111 covered 
cost of books and that colleges then made 
available low-cost veteran housing, fre
quently government surplus. 

These two changes--t he 80 % t uition 
voucher and the base $220-a-month subsist
ence payment--would wipe out the dispari
ties that exist in the usage of the present 
GI Bill. They would also enable veterans to 
consider enrolling in private colleges--some
thing they are economically precluded from 
doing now. The following chart reflects this 
situation in comparison to that of the World 
War II era: 

1948-49 1972-73 

Per- Per- Per- Per-
cent cent cent cent 

Enroll- Vet- vet- Enroll- Vet- vet- Enroll- Vet- vet- Enroll- Vet- vet-
ment erans erans ment erans erans ment erans erans ment erans erans 

Sample private college veteran enroll-
ment: 

Harvard University ___ _____________ 5, 600 3, 326 
Holy Cross University _________ _____ 1, 079 939 
New York University ___ _______ _____ 26, 438 14,359 
Northwestern University __ __________ 21 , 128 9, 941 
Notre Dame University _____________ 4, 200 3, 587 
Pep8erdine University___ _____ _____ 4, 431 2, 299 
Sl lat__ ________________________ 1, 660 564 
Stanford University _______________ _ 15,800 7, 011 
Whittier College ______ ________ ____ _ I , 249 507 
Xavier University_______ __________ _ 3, 163 I , 715 
Yale University________ ___________ _ 5, 676 3, 365 

A further recommendation is to relax the 
present eight-year time limit for GI Bill 
eligibility. It was felt that this unnecessarlly 
puts the veteran under the gun to take 
courses that wm enable him to get through 
college as quickly as possible-without proper 
regard to field of study and relevant courses. 
If a veteran is going to college half-time, he 
literally must begin the day he is separated 
to complete his studies before his benefits 
run out. This seems an unwarranted restric
tion. It also prevents veterans from using, 
today, a program that, when enacted in 1966 
at $100 a month, offered benefits $10 less a 
month than the Korean War GI Bill offered. 
The 1972 amendments gave veterans in many 
states, for the first time, a level of GI Bill 
benefits that was feasible for them to begin 
to use, even though these benefits remained 
far below those of World War II in terms 
of buying power. Indeed, the 1972 amend
ments passed by the Congress and signed by 
President Nixon enabled the veteran to come 
closer to parity with World War II benefits 
than he had ever been before. 

A similar easing of the 36-month entitle
ment period-extending it to 48 months-is 
also recommended. This gives the veteran 
needed flexibility in changing courses, up
grading job skills and other aspects of edu
cation and training. 

It is estimated that there would be a major 
increase in public dollar expenditures for 
veterans' education by such changes in the 
GI Bill. However, the GI Bill is a unique 
investment in individuals. It is proven; in
deed, many think our post-war prosperity 
rests on the trained manpower that resulted 

Sample public college veteran enroll-
ment : 

59 6, 073 89 1.5 University of California __ _____ ______ 43, 469 
Ohio State University _______ _______ 23, 929 

18,948 44 148, 813 9, 635 6.5 
87 2, 379 13 . 5 51 7.0 12, 146 49, 943 3, 516 
54 10,932 463 4.2 Pennsylvania State University _______ 12, 410 5, 496 44 52, 360 4, 364 8.3 
47 9, 372 90 1.0 Purdue University ______ ____ __ _____ 13,674 7, 623 56 27, 492 I, 256 4.6 
85 6, 439 108 1.7 Rutgers University __________ ___ ____ 9, 088 4, 290 47 38, 060 3, 729 9. 8 
52 4, 641 639 13.8 University of Illinois System ___ _____ 25,920 11,880 46 57, 536 4, 427 7. 7 

. 2 University of Wisconsin ___ ____ _____ 22, 353 34 2, 650 5 
44 18, 000 291 1.6 
41 1, 815 66 3. 6 
54 2, 918 175 6.0 
59 4, 739 37 . 8 

from the $19 billion expenditure on the 
World War II and Korean War GI Bills. Some 
savings might be realized in the many fed
eral, state and local programs which are now 
tapped by veterans because of present low 
GI Bill benefits. These range from welfare 
to food stamps, to social security benefits, 
to unemployment compensation, to education 
grants and loans, to other programs which 
have been funded to help veterans take ad
vantage of the GI Blll. If benefits were ade
quate, veterans would not so often have to 
seek and use funds from these other social 
programs. 

Secondly, a survey of act ivity in the 50 
stat e legislatures reveals that more than a 
billion dollars is currently either pending or 
available in Vietnam-era veterans' cash bo
nuses, and nearly $500 million in annual 
educational benefits costs is pending for vet
erans. This substantial fiscal activity is only 
planned because of the inadequacies of the 
federal GI Bill. Much of it will probably not 
become law, because of the unpopularity of 
the war, although earlier veterans received 
significant benefits in this fashion. The Presi
dent's FY 1974 Budget Message stated that 
the federal government has primary responsi
bility for veterans' benefits and programs. 
Therefore, veterans should not be subject 
to the kind of disparities such non-uniform 
state efforts engender. Educational oppor
tunity should be equally available for equally 
rendered national service. 

More important than any fiscal impact of 
such GI Bill benefits changes is the effect 
of producing a fairer and more usable system 
of educational assistance. 

10, 808 48 135, 921 12, 342 9. 1 

Veterans who testified at the hearings re
sented the fact that they are compelled to 
act as charity cases in order to take advan
tage of the GI Bill. As veteran Walter Cope
land said at the Newark hearing, "The legend 
is the Army builds men ... what kind of 
man has to walk around begging people to 
help him?" Another veteran complained that 
the state of New Jersey houses its veterans 
affairs agency in the department that deals 
primarily with prisoners, mental patients, 
orphans and the handicapped-thereby con
firming how the veteran is categorically 
viewed by the government. Vets at the Cleve
land and Seattle hearings also complained of 
the complexities and the demeaning task of 
seeking aid from welfare, unemployment 
compensation, food stamps and other pro
grams which were not primarily designed 
for use by veterans attempting to use their 
GI Blll benefits. 

At the Cleveland hearing, Mr. Bernard B. 
Direnfeld, past National Commander of the 
Jewish War Veterans, testified, "The GI Bill 
for Vietnam veterans ... as pertains to edu
cation . . . is grossly inadequate, and sub
stantially less than the World War II veteran 
received .... It is my hope that Congress 
will be realistic in according today's re
turnees an allowance for living expenses and 
tuition that is in line with today's prices 
and requirements." 

In a statement submitted to the hearing 
by student veterans from campus clubs as
sociated with the National Association of 
Collegiate Veterans, the indictment of to
day's GI Bill was precise and characteristic 
of the bulk of veteran testimony : 
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"It is a tragic fact that the Vietnam-era 

GI, unlike his World War II counterpart, is 
J).lmost totally at the mercy of factors out of 
his control-income; geography; higher edu
cation's finances-in ut111zing today's very 
different GI B111. The individual's motiva
tion, initiative and need regrettably play a 
minor role. While many veterans are able to 
use it, others with equal service and equal 
qualifications cannot. 

"The degree of educational opportunity 
available to today's veteran unfortunately 
depends on such things as what state fie 
lives in; what city he lives in; the local un
employment rate; the extent of commitment 
of local and state leaders; the quality and 
structure of the educational system avail
able to him; his economic and social back
ground; the public attitude towards the 
war; and whether his area has been selected 
as the site for a limited number of federal 
demonstration assistance efforts." 

B. Employment 
Employment opportunities for veterans are 

a total necessity. In areas of high unemploy
ment, the federal government should be the 
funding source, through public employment 
programs. 

Given both the educational and economic 
background of the veterans who do not use 
their GI B111 benefits, a part-time job (at the 
very least) is their main concern, if they are 
to use the GI B111. It has been demonstrated 
by many veterans at the hearings that the 
lack of such jobs, combined with the com
plexities of securing benefits and their un
familiarity with higher education admissions 
procedures, has produced college enrollment 
rates among veterans that are way below 
reasonable expectations. 

It is obvious to this Committee that a 
substantial work ingredient is an essential 
part of making the GI B111 more available and 
more usable to more Vietnam-era veterans. 

Jobs for GI B111-enrolled veterans should 
be a national priority. Even with the GI B111 
changes recommended above, enrolled vet
erans wm need and should have the necessary 
jobs to enable them to meet the high costs 
of furthering their education. The veterans' 
needs must be viewed as a package. 

Under its present structure, the GI Blll 
largely precludes the poorer veterans from 
its benefits. The B111 must be changed so that · 
all veterans have an equal opportunity to 
further their education by using its benefits. 
With the disproportionately high unemploy
ment rates among veterans in the key 20-24 
year age group, and the general paucity of 
adequate part-time jobs in most cities, this 
means that the government will have to take 
the lead. 

At the Newark hearing, Mr. Benito Guz
man, a Vietnam veteran who has worked 
with Spanish-speaking veterans, testified 
that he knew of several vets who became so 
frustrated in trying to find work to enable 
them to go to school that they gave up and 
reenlisted in the Army. Veteran John Moss, 
at the Cleveland hearing, told how he was 
forced to drop out of college because he 
couldn't earn enough to meet costs, even with 
the GI Bill and a part-time job. Similarly, 
veteran Larry Parker, at the Cleveland hear
ing, said, "Either I can take care of my wife 
and son, or I can go to school-not both. 
Why should I have to make such a choice?" 

After World War II, veterans studying 
under the GI B1ll worked, depending on their 
economic circumstances, in a wide variety of 
part-time jobs. The jobs were there. Today 
the jobs are too often not there, and with 
more veterans in the low income category, the 
jobs are needed now more than ever. 

There are five specific steps that can be 
taken to assure that GI B111-enrolled vet
erans can have jobs available to them: 

1. A public employment program should be 
continued and fully funded. Percentages of 
these public employment jobs suggested for 

Vietnam-era veterans should reflect the em
ployment needs of veterans in each locality. 

The Emergency Employment Act, in those 
cities, counties and states where it has been 
used to give jobs to veterans, has had two 
extremely valuable applications. First, be
cause these jobs have been on a one-year 
basis, they have had natural application to 
veterans enrolled in school and college. This 
has been especially true where the job has 
been "split," so that two veterans share it-
freeing each for full-time study. 

Second, the EEA jobs have been used to 
hire veterans to recruit and counsel other 
veterans to use their GI Bill benefits. This 
type of peer outreach has been of key im
portance in dealing with the Vietnam-era 
veteran who generally feels that the system 
doesn't relate to him. 

This precise point was made strongly by 
educator Dr. Murray Polner and Army 
psychiatrist Dr. Gordon Livingstone at the 
Newark hearing. Also, the VETS projects 
themselves in 10 cities (as well as s1milar 
outreach efforts) have had great success 
with this approach. Where the VA, employ
ment service and American Legion have par
ticipated in the training of these peer re
cruiters and counselors, results have been 
even more substantial. 

2. Not only EEA jobs, but also federal em
ployment opportunities, should be made 
available to GI B111-enrolled vets on a split
job basis. 

At the Newark hearing, Co-Chairman 
Conte mentioned the President's Memoran
dum to Executive Agencies and Depart
ments, urging the hiring of veterans and the 
use of this split-jobs-for-veterans approach. 
In subsequent follow-up with the Civil 
Service Commission and other government 
agencies, requested by veterans at the New
ark hearing, it appeared that the split-job 
initiative had not produced substantial 
results. 

Available federal jobs must be set aside 
and designated as available on a split-job 
basis for veterans enrolled under the GI B111, 
in order to ensure results. 

3. The college work-study program and the 
VA work-study provision of the GI B111 
Amendments of 1972 should be adequately 
funded and expanded to meet the employ
ment needs of GI B111-enrolled veterans. In 
addition, the new Work-Study for Commu
nity Service Learning Program, contained in 
the Higher Education Act of 1972, should be 
funded. These programs should be fully co
ordinated with the GI B111 so that the ques
tion of whether a veteran can afford to use 
his educational benefits becomes moot. A 
job for those who need it should be part of 
his GI B111 benefits package. Federal work
study funds should be made available in 
sufficient quantities to areas with high unem
ployment rates for the key veteran age group, 
perhaps through a separate GI Bill program. 

The college work-study program, many 
veterans testified, is largely unavailable to 
them, since qualification for it is based on 
income, and colleges consider GI B111 benefits 
as income. One veteran complained that if 
the GI Blll benefits weren't considered as in
come for tax purposes, why should they be 
considered as income in the awarding of 
work-study jobs? He concluded that such a 
determination was just a bureaucratic way 
of limiting funds for the purpose. Veterans 
Cost of Instruction funds provide a signifi
cant source of jobs for student veterans, and 
it is urged that colleges us~ all these funds, 
rather than just the 50% required by stat
ute to aid veterans. 

4. All efforts should be made to provide for 
the transferability on military training and 
skllls to civ111an use for full credit and quali
fication. There is no reason, for instance, why 
military driving licenses, and especially 
heavy equipment operators' permits, should 
not be acceptable and certifiable by the 

states. The Department of Labor should 
work with labor unions to see that military 
skllls with civilian utility receive full recog
nition. 

5. The President's Jobs for Veterans pro
gram, an interagency task force, has done a 
commendable job with a small staff and 
limited funds. Its advertising campaigns 
have brought an awareness to the public and 
to employers, and have probably contributed 
to the success that the National Alliances of 
Businessmen has had in placing several hun
dred thousand veterans in job opportunities. 
JFV should be allowed to continue its efforts 
among employers and communities as to the 
need to hire the vet. Job fairs should be ex
panded to include counseling and informa
tion on benefits and educational opportuni
ties. so that the GI B1ll-enrolled vet can have 
easy access to available jobs. 

C. Discharges 
As long as the present system of award

ing less-than-honorable discharges through 
administrative (non-court martial) proceed
ings affects veterans, review, upgrading and 
benefits awards methods should be reformed. 
Discharge review should be available in each 
of the 10 federal regions, and should be by 
boards made up of not just m111tary and VA 
personnel, but also Vietnam veterans' repre
sentatives, local leaders and service organi
zations. In addition, the VA must be more 
lenient in administratively granting educa
tional benefits to recipients of less-than
honorable discharges. 

The practice of coding DD-214 separation 
papers so that employers know whether a 
veteran is reenlistable (due to drug use or 
other reasons) should be stopped. Such a 
red flag, representing a judgment that may 
be arbitrary or questionable (or related to a 
situation since corrected), is merely a fur
ther stigma to a veteran seeking employ
ment. The reenlistment code was not in
tended for use by employers as a means of 
judging an applicant's qualifications, but 
that is what is happening. 

Congressman Louis Stokes and Raymond 
Bonner, a former Marine captain and a law
yer with considerable experience with vet
erans who have less-than-honorable dis
charges, both testified in Cleveland as to the 
ills of the present system. They added con
siderable weight to the testimony of several 
veterans who have suffered under the stigma 
of such discharges. 

Veterans' testimony in Cleveland con
firmed that even with the notable help of 
the American Legion and the American Red 
Cross, upgrading of discharges is virtually 
impossible-the more so because review takes 
place only in Washington, D.C., before a 
board representing only the military. 

The cries of anguish from veterans with 
less-than-honorable discharges who try to 
get a job or education were shrill. One vet
eran at the Cleveland hearing said the sys
tem was driving these veterans to violence 
and crime. "He doesn't want to do this," he 
said. "It's what you are forcing him to do." 

The appropriate Congressional committees 
would make a large contribution by under
taking an intensive review of the processes 
used for granting less-than-fully-honorable 
discharges during the Vietnam War. Recom
mendations for the reform of those dis
charges deserving of it and for a system to 
aid veterans who might otherwise fall into 
·a vicious circle of problems would also be 
evaluated. 

D. aommunication 
To ensure tha.t no veteran neglects his 

benefits and rights merely because of poor 
communication, the federal government 
should fully fund an effort to reach and 
convince veterans to use the GI Bill-using 
the best marketing, advertising and commu
nications techniques, like those employed in 
the campaign to recruit volunteers for the 
Armed Services. These tools of communicg.-
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tion should be available not only for VA and 
employment service use, but for the co
ordinated use of all the nea.rly 30 private 
groups and agencies involved with ;.reteran 
outreach and counseling across the country. 

Where necessary, explanatory materials 
should be printed in Spanish or otherwise 
adapted, so that benefits are clear and easily 
utilized. 

Mr. George Sapin, a vice president of the 
advertising firm of Meldrum & Fewsmith, 
testifl.ed at the Cleveland hearing (as a pro
fessional communicator) that the govern
ment's effort to reach and inform returning 
GI's of their rights and benefits ha.d the ap
pearance of "non-communication." He sug
gested that if the same kind of ex:pertlse 
went into an effort for veterans as presently 
goes into the drive to recruit volunteers for 
the Armed Forces, many more veterans would 
at least try to use the GI Bill. 

The complexities and bureaucrats-ese em
bedded in the whole system of veterans as
sistance (from the VA to employment service 
to other government efforts) were cited re
peatedly by veterans at the hearings. Veteran 
Larry Parker, at the Cleveland hearing, as 
well as veteran Bob Penn, who sat as a 
panelist, cited the callous, bureaucratic 
treatmeDJt veterans receive. They suggested 
that the speedy, personalized, no-expense
spared treatment accorded men entering the 
service is typical of how the government fl'els 
about them-"Get us in, do the job and then 
forget us." 

Mr. Raul Vega, testifying at the Cleveland 
hearing, said the problem of non-communi
cation is much more severe for Spanish
speaking veterans. The Senate Veterans Af
fairs Committee Report reported testimony 
that only one Puerto Rican veteran was 
working as a VA counselor in New York City 

It is apparent that much of the effort to 
inform veterans of benefits and procedures 
is through direct mail-e project largely 
ignored and discounted by today's veteran. 
One veteran at the Newark hearing told of 
receiving 45 separate pieces of such mail
benefits information, form welcome home 
letters from organizations, sales pitches and 
the like. 

Shortly after the Cleveland hearing, the 
United Press carried a story on the reaction 
of Ohio veterans to direct mail: 

"DISCHARGED VETERANS LEAVE CHECKS 
UNCASHED 

"CoLUMBUS, OHIO, April 11.-An Air Na
tional Guardsman mailed $1 checks to 50 
recently discharged servicemen last month. 
So far only one check has been cashed. 

"M. Sgt. Charles Dowdy said he sent the 
checks out of personal curiosity to find out 
if men fresh out of the service read their 
mail. The envelopes also contained recruit
ing information and personal letters. Dowdy 
said yesterday one check has been cashed, 
two were sent back because of changed ad
dresses and one was returned with a "No 
thanks." 

"He believes the other 46 were thrown away 
as junk mail." 

The complex legal jargon used in pamphlets 
and brochures is further proof to many vet
erans that the system cannot and will not 
relate to them. Changing that jargon and 
widely distributing information through tele
vision and radio would be a distinct signal to 
the veteran. 

E. In-service programs 
The mil1tary should make a special effort 

for those 350,000 to 400,000 men who will 
continue to be released annually. Readjust
ment programs and pre-release remedial edu
cation efforts should be expanded and made 
uniformly available. Unit commanders should 
be required to allow participating GI's to 
utilize such programs during duty hours. 
Every effort should be made to provide !or 
and encourage GI Bill enrollment before sep
aration. 

Testimony was given at the Newark hear
ing by officials and GI's involved in Fort Dix's 
College Discovery program. This project, a 
PREP program funded through the 1970 GI 
B111 Amendments, is an excellent and effec
tive attempt to offer and deliver college pre
paratory instruction to Gl's. 

The main ingredient in such programs is 
_release time from military duties to attend 
remedial courses. Several veterans testifl.ed 
that their unit commanders would not grant 
this, while others received it. This is a local 
commander option. It illustrates the neces
sity that in-service education be stressed by 
the Department of Defense, so that local 
commanders will encourage their men to use 
the opportunities. 

It makes good sense to have released GI's 
be "satisfied products," especially if the 
Armed Services are going to depend exclu
sively on enlistments. Efforts to help the edu
cationally disadvantaged should be made 
while the GI is still in the service. Similarly, 
programs to help him readjust and use his 
benefits should be directed at the pre
released GI, and coordinated With local in
stitutions of higher education. The varied 
program in effect at Fort Lewis, described by 
Major General Fulton at the Seattle hearing, 
could serve as a model for many bases. 

F. Veterans Administration 
A review commission, similar to that ap

pointed after World War II, should be estab
lished to study and recommend reform of vet
erans benefits and benefits procedures. Con
gressman Peter Rodino, Chairman of the 
House Judiciary Committee, stated at the 
Newark hearing: 

"It is time to call for a new national Com
mission on Veterans Affairs to conduct a 
careful examination of the kind of treatment 
our veterans can reasonably expect from this 
society and how we are delivering on that 
expectation. My colleague, Congressman 
Joseph Minish, and I recommend that such 
a commission be established by the Congress, 
with carefully balanced representation from 
major segments of the society, and not sim
ply the education community and business 
who were the only groups represented in 
President Eisenhower's Commission. We rec
ommend that such a Commission have sub
stantial representation from traditional vet
erans service organizations, representatives 
of all major groups of veterans, including 
Vietnam-era veterane, as well as the educa
tion, business and the religious communi- . 
ties. The Commission would consider all as
pects of benefits, reemployment rights, pen
sions and compensations. It would examine 
the $12 billion budget of the Veterarus Ad
ministration, as well as the substantial funds 
expended by other Federal and state agencies 
for services and evaluate the quality of sup
port and service that those Federal dollars 
bring to today's veterans." 

Many other witnesses-veterans, academic 
leaders and others--endorsed this proposal 
and urged that it be enacted immediately, so 
that any results could be of timely help to 
today's veterans. 

G. Support programs 
In addition to the work-study programs 

previously mentioned, there are a number of 
other programs which, if fully funded, could 
measurably improve educational opportuni
ties for Vietnam-era veterans. Chief among 
these is the Veterans Cost of Instruction Pro
vision of the Higher Education Act of 1972. 

This provision authorizes a $300 payment 
per enrolled veteran to educational institu
tions showing a. 10% increase in veterans for 
the purpose of conducting outreach and re
medial education. After a. prolonged Congres
sional struggle, and legal action brought by 
the National Association of Collegiate Veter
ans, $25 m1llion in appropriated funds was 
finally obligated. However, due to the low 
funding level, a payment of only $55 per 
veteran was actually made. If this program 

is really going to give incentives to higher 
education institutions to seek out the vet
eran and help him further his education, 
the full authorized funding w111 be needed. 

The rationale behind the Veterans Cost of 
Instruction program, as originally enacted, 
was to provide colleges and junior colleges 
with federal funds to undertake efforts on 
behalf of the Vietnam-era veteran. Unlike 
under the World War II GI Bill, whereby 
money passed through the hands of the col
leges, no more than a $4.00 payment is made 
directly to the colleges through the GI Bill. 
With the funds, which, in the case of public 
colleges, covered the equivalent of out-of
state tuition rates for in-state veterans col
leges and junior colleges were able to de~elop 
administrative structures to deal with the 
problems of the World War II veteran. AI• 
though there was a change-over to a direct 
tuition payment to the veteran under the 
Korean War GI Bill, those administrative 
structures remained in place throughout the 
Korean era-but went out of existence in 
the period subsequent thereto. The Veterans 
Cost of Instruction funds would give col
leges which increase their enrollment of vet
erans the direct funding needed to under
take veterans outreach and counseling pro
grams and offer specia.l courses. 

The point was made a.t the Seattle hear
ing that schools With large enrollments of 
veterans may be unable to meet the 10% 
increase requirement, because of past activi
ties which have been successful, and because 
of the dropoff in the numbers of veterans. 
The Committee would suggest that a longer 
base period be considered in determining 
eligibility under the increase requirement, 
and that the dropoff in the numbers of vet
erans be recognized. 

As noted in the findings, the Committee 
recognizes the value of the Upward Bound 
for Veterans projects now operating at 67 
colleges. This most worthwhile program, 
which is being continued, should be ex
panded, for while many veterans benefit from 
its counseling and remedial education, many 
more do not--just because a college in their 
area. may not have received such funds. Be
tween this program and the Veterans Cost of 
Instruction Provision, such efforts should 
reach all veterans. 

As one young veteran, who is in college be
cause of such a program, testifl.ed at Seattle, 
"Every veteran should have the same oppor
tunity." 

Another key support program can be Vet
erans Administration funding of non-fed
eral agencies to aid veterans through con
tracts. The Senate Veterans Affairs Commit
tee Report of July 1972 recognized the need 
for such outreach activities, but there has 
been no signifl.cant support of such agencies 
by the Veterans Administration. There are 
nearly 30 national groups and agencies (both 
public and private) conducting veterans out
reach, counseling and assistance programs. 
Given the fact that the workload of the VA 
is increasing concurrent with administrative 
funds and personnel cuts, such outside ac
tivity is essential. 

In Seattle, for instance, the regional office 
of the VA reported a 10% increase in benefits 
workload and an 8% reduction in personnel. 
Agencies such as SeaVac perform a function 
that would be impossible for the VA itself 
Within existing funding. Such groups now 
funded by OEO, the Department of Labor, 
HEW and many private foundations should 
be supported and coordinated by the VA. 
Third-party contracts are the best way to do 
this. 

All these support-type programs are part of 
the total package that must be avalla.ble 
and fully funded at the federal level 1! to
day's veterans are to really receive the in
tended benefits of the GI Bill. 

CONCLUSION 
This public hearing process, which pro

duced this report, brought forward much 
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new information on the problems of the Viet
am veteran. Obviously, much has been done 
on his behalf, and those efforts should not be 
underestimated. But there remains much 
more to do. The personal testimcfuy taken at 
the hearings clearly pointed up the gap be
tween present education and job opportuni
ties and those available to veterans of World 
War II. This gap merely serves to reinforce 
the belief of today's veteran that he fought 
an unpopular war and must deal with public 
apathy about his future. 

The trend to merely increase the GI Bill 
benefits in stages has not dealt with the 
basic problem that many veterans simply 
cannot afford to use the GI Bill. 

The federal government and the Congress 
must show decisive leadership in rectifying 
the situation and in supporting and en
couraging state and local efforts to make 
benefits and opportunities equally available 
to all veterans. The fact that the United 
States' involvement in the Vietnam con
flict has ended should not make this effort 
any less necessary or pressing. 

PUBLIC HEARING ON THE PROBLEMS OF VIET
NAM-ERA VETERANS, NEWARK, N.J., OCTOBER 
25,1972 
Panel: 
Mayor Kenneth A. Gibson. 
U.S. Representative Silvio 0. Conte (R.

Mass.). 
U.S. Representative Henry Helstoski (D.

N.J.). 
Msgr. Thomas Fahy, President, Seton Hall 

University. 
Mr. Mark Hanson, National Council of 

Churches. 
Mr. Joel Jacobson, United Auto Workers, 

Region 9. 
Mr. Austin Kerby, National Headquarters, 

American Legion. 
Mr. Robert Penn, Vietnam veteran; Com

missioner of Parks, Buffalo, New York. 
Mr. Robert Kleinert, President, N.J. Bell 

Telephone Co. 
Dr. Nathan Weiss, President, Newark State 

College. 
Mr. Angel Rodriguez, Newark VETS Project 

Director. 
Witnesses (in order of appearance): 
.. U.S. Senator Clifford P. Case (R.-N.J.). 
• •u.s. Representative Joseph G. Minnish 

(D.-N.J.). 
••Rev. Ph111p E. Kunz, N.J. Council of 

Churches. 
Dr. Murray Polner, author of "No Victory 

Parades." 
*Mr. Walter Myer, Vietnam-era veteran. 
Mr. Benito Guzman, Vietnam-era veteran. 
Mr. Walter Copeland, Vietnam-era veteran. 
Mr. Jack McMahon, Vietnam-era veteran. 
*N.J. Assemblyman Wllllam H. Hamilton, 

Jr., Middlesex County. 
Dr. James Smith, clinical psychologist, 

N.Y.C. 
Dr. Gordon Livingston, psychiatrist, Co

lumbia, Md. 
Mr. Ot111o Mighty, N.Y.C. Urban League. 
•u.s. Representative Peter Rodino (D.-

N.J.). 
Mr. Alan Leder, Vietnam-era veteran. 
Mr. Emilio Mola, Vietnam-era veteran. 
Mr. James Pizzaro, Vietnam-era veteran. 
Mr. Nell Clarke, Vietnam-era veteran. 
Mr. Thomas Giddings, Project College Dis

covery, Ft. Dix. 
Ms. Barbara Barnes, Project College Dis-

covery, Ft. Dix. 
Sp3 Dan Keyes, Ft. Dix, N.J. 
PFC Jose Nieves, Ft. Dix, N.J. 
Sp3 Thomas Tharpe, Ft. Dix, N.J. 
Mr. George G. King, Montclair State Col

lege. 
Mr. Cody Barrett, N.J. State Employment 

Service. 
Mr. Ralph Geller, N.J. State Employment 

Service. 
Mr. Frank Donovan, Vietnam-era veteran. 
Mr. Ken O'Brien, Vietnam-era veteran. 
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Mr. Kenneth C. McCarthy, disabled vet
eran. 

Mr. John Hagan, Director, VA Regional 
Office, Newark. 

Mr. Hakim Abdullah, American Service .. 
mens Union. 

Mr. Raul Morales, American Servicemens 
Union. 

*Mr. William Vincenti, Rutgers 1-'!'ewark. 
Mr. John Rowan, Vietnam Veterans Against 

the War. 
Mr. Skip Delano, Vietnam Veterans Against 

the War. 
Mr. Robert Sniffen, National Association 

of Collegiate Veterans. 
Mr. Fabio Frank, Vietnam Veterans Against 

the War. 
FOOTNOTES 

• Also submitted written statement. 
**Submitted written statement only. 

PUBLIC HEARING ON THE PROBLEMS OF VIET
NAM-ERA VETERANS, CLEVELAND, OHIO, 
MARCH 9, 1973 
Panel: 
Mayor Ralph J. Perk. 
U. S. Representative Silvio 0. Conte (R.

Mass.). 
Mr. Austin Kerby, National Headquarters, 

American Legion. 
Mr. Robert Penn, Vietnam veteran; Com

missioner of Parks, Buffalo, New York. 
Mr. Lester W. Dettman, Regional Vice 

President, General Electric. 
Mr. John Rosel, Cleveland Federation of 

Labor. 
Mr. James Gillam, Cleveland VETS Project 

Director. 
Witnesses: 
••u. s. Senator Robert A. Taft (R.-Ohlo). 
••u. S. Senator William Saxbe (R.-Ohio). 
• •u. S. Representative Charles Vanik (D.-

Ohio). 
Professor Nell Armstrong, former astro

naut. 
•u. S. Representative William Minshall 

(R.-Ohio). 
U. S. Representative William Keating (R.

Ohio). 
•u. S. Representative Louis Stokes (D.-

Ohio). 
Mr. Greg Penn, Vietnam veteran . 
Mr. James Vocaire, Vietnam veteran. 
Mr. Robert Swift, Vietnam veteran. 
Mr. William Cade, World War II veteran. 
U. S. Representative James Stanton (D.-

Ohio). 
Mr. Larry Holmes, American Servicemens 

Union. 
Mr. Welton Chappell, Vietnam veteran. 
Mr. Thrice Polk, Vietnam veteran. 
Mr. Donald Clayton, Vietnam veteran. 
Mr. John Moss, Vietnam veteran. 
Mr. Paul Schumacher, Vietnam veteran. 
Mr. Ron Johnson, Vietnam veteran. 
Mr. Bill Schumacher, Vietnam veteran. 
Mr. ;Bllly Jones, Vietnam veteran. 
Ms. Nicolette McClure, veteran. 
Ms. Hunter, mother of Vietnam veteran. 
•capt. Ray Bonner, Vietnam veteran. 
State Senator Anthony Calabrese. 
Mr. Chester Koch, Ohio VFW. 
Mr. Roger Munson, Ohio American Legion. 
•Mr. Bernard Direnfeld, former National 

Commander, Jewish War Veterans. 
Mr. Freddie Willlams, Greater Cleveland 

Veterans Council. 
Mr. Harry Lee, Am Vets. 
*Mr. George Traicoff, Dean of Community 

Services, Cuyahoga Community College. 
Mr. Samuel Carrington, Director, Project 

Search. 
Mr. Paul Taylor, veterans counselor. 
Mr. Larry Parker, Vietnam veteran. 
Mr. Raul Vega, veteran. 
Mr. George Sapin, Vice President, Meldrum 

& Fewsmlth. 
Mr. Arthur Haffner, Vietnam veteran. 
Mr. Jim Carlton, Vietnam veteran. 
Mr. Michael Carmody, Vietnam veteran. 
Mr. Raymond Hammond, Vietnam veteran. 

•Mr. John Belllveau, President, Ohio Pri
vate Employment Services Association. 

Mr. Ray Barnett, Manager, Manpower, Inc. 
Mr. Robert Jones, Ohio Bureau of Employ

ment Security. 
Mr. Jack Faught, Production Manager, 

Standard Pressed Steel Corporation. 
Mr. Robert Johnson, Vietnam veteran. 
Mr. Clint Nelson, Vietnam veteran. 
•Dr. John Corfias, President, Dyke College. 
Mr. Kenneth Slslak, Vietnam veteran. 
Mr. Ronald Chandler, Vietnam veteran. 
Mr. John J. Pokorny, American Red Cross. 
• *Mr. Julius P. Scipione, President, Clave-

Tech Machine & Tool Company. 
••Mr. John Rosel, Cleveland Federation 

of Labor. 
••Mrs. Dorothea Brown, Director, Extended 

Learning Program. 
• *Mr. John Grady, Vietnam-era veteran 

and faculty member, Pennsylvania State 
University. 

FOOTNOTES 
• Also submitted written st81tement. 
• •submitted written statement only. 

PUBLIC HEARING ON THE PROBLEMS OF VIET
NAM-ERA VETERANS, SEATTLE, WASH., 
MAY 18, 1973 
Panel: 
Mayor Wes Uhlman. 
U.S. Representative Silvio 0. Conte (R

Mass.). 
Mr. Austin Kerby, National Headquarters, 

American Legion. 
Mr. Robert Penn, Vietnam veteran; Com

missioner of Parks, Buffalo, New York. 
Rev. William B. Cate, President, Church 

Council of Greater Seattle. 
State Senator Booth Gardner. 
Mr. Robert Hlll, Project Director, VETS. 
Mr. Stuart Feldman, Program Coordinator, 

VETS. 
Ms. Jeanette Wllliams, Seattle City Council. 
Witnesses (in order of appearance): 
•u.s. Senator Warren G. Magnuson. 
•u.s. Senator Henry M. Jackson. 
•u.s. Representative Brock Adams. 
Dr. Charles Odegaard, President, University 

of Washington. 
Dr. Nolen Ellison, President, Seattle Cen

tral Community College. 
Mr. Jose Garcia, Director, Sea-Vac. 
Mr. William Phillips, Director, VA regional 

office. 
Mr. John Rabel, State Representative. 
Mr. Les Blevins, Vietnam-era veteran. 
Mrs. Santiago Juarez, Vietnam-era veteran. 
Mr. Edgar Bentley, Vietnam-era veteran. 
Mr. Phillip Meyerson, Vietnam-era veteran. 
Mr. Ralph Munro, Special Assistant to the 

Governor. 
Mr. Ernest LaPalm, Assistant Commission

er, Employment Service. 
Mr. Peter Jamero, Assistant Secretary, De

partment of Social and Health Services. 
Mr. Gregory Barlow, Director, Special ProJ

ects, Community College Education. 
Mr. J. B. McKremmln, State Office of Eco

nomic Opportunity. 
Maj. Gen. Howard McGee, Adjustant Gen

eral, Washington National Guard. 
Maj. Gen. William Fulton, C. G. 9th Divi-

sion & Ft. Lewis. 
Ms. Mary Garvey, Vietnam-era veteran. 
Mr. James Sanders, Vietnam-era veteran. 
Mr. Richard Moore, Vietnam-era veteran. 
Mr. Dale Bott, Vietnam-era veteran. 
Mr. Tom Davis, Vietnam Veterans Against 

the War. 
Mr. Wellington Rupp, United Veterans 

Organizations. 
Mr. Dwight Long, Chairman, Executive 

Committee, Washington State Veterans 
Coalition. 

Mr. Tom Levanto, Vietnam-era veteran. 
Mr. Jon Lantz, Vietnam-era veteran. 
Mr. Michael Rooney, Vietnam-era veteran. 
Mr. Paul Richards, Vietnam-era veteran. 

•Submitted statements. 
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.APPENDIX A 

A summary comparison of World War n 
and today's GI Bills follows, with an evalua
tion of the impact those differences make: 

World War II 
GI Bill paid for all tuition, books and fees 

(effectively) at any public or private college 
or technical school. 

Today 
No direct tuition payment to schools-a 

fiat $220 a month to the vet. Education costs 
at many colleges are five times greater than 
in 1948. 

World War II 
A separate monthly subsistence allowance 

of $75---35% of average monthly earnings. 
Available cheap quonset hut housing. 

Today 
Cost of living doubled. Vet must cover it, 

plus tuition, from $220. In many areas, this 
barely covers rent and food. There is no 
subsidized housing. 

World War II 
Part-time jobs readily available. 

Today 
Tight job market has made part-time jobs 

hard to find. 
World War II 

Public colleges paid out-of-state tuition 
by the federal government for vets. Colleges 
and technical schools eagerly recruited vets. 
Led to expansion of higher education. 

Today 
Vets pay in-state tuition rates at public 

colleges from their $220. Out-of-state charge 
at U of Cal is $2100; total GI Bill is $1980; 
vets pay $660. Colleges have few signifi
cant vets programs. 

In large part because of the funding dif
ferences between the World War II and to
day's GI Blll, the effectiveness of the GI 
Bill is uneven, particularly for college and 

Project House bill 

Energ: 
onneville Lock and Dam, 2d powerhouse 
(Corpsr 1 Construction. _________ ________ 0 

Bonnevil e Lock and Dam, modification for 
~eaking (Corps): Construction ___________ $7,400,000 

Co umbia Basin pr~ect, Grande Coulee Dam 
3d powerhouse Bureau): 1 Construction_. 24,950,000 

The Dalles Lock and Dam, additional power 
units (Cor~s): Construction ______________ 2, 200,000 

Chief Josep Dam, additional power units 
(Corps): Construction ___ ________________ 10,000,000 

Ice Harbor Lock and Dam, additional power 
11,500,000 units (Corps): Construction ______________ 

Little Goose Lock and Dam, additional power 
units (Corps) :1 Construction _____________ 0 

Lower Granite Lock and Dam, additional 
power units (Corps): I Construction _______ 0 

Lower Monumental Lock and Dam, addi· 
tiona! power units (Corps): 1 Planning _____ 0 

Civilian reactor develo~ment program (AEC)_ 323, 800, 000 
Controlled thermonuc ear research (AEC): 1 

Increase for fusion research ____ _________ 49,200,000 
Applied ener~y technolog~ program (AEC): 1 

Includes soar and geot ermal research ___ 
Bonneville Power Administration: 

16,900, 000 
Construction _________________________ 97, 500, 000 
Operation and maintenance ____________ 33,300,000 

The Oregon coast: 
Chetco River (Corps, Nav.):2 

Investigation on jetty extension ________ 0 
O~eration and maintenance ____________ 103,000 

Coos ay (Corps, Nav.):' 
Planning ___________ ----- ____ ------·· 0 
OJ'leration and maintenance ____________ 1, 538,000 

Coos and Millicoma Rivers (Corps, Nav.): 
Operation and maintenance ______________ 37, 000 

Coquille River (Corps, Nav.): Operation and maintenance _________ _____________ _____ 99,000 
Depoe Bay (Corps, Nav.): Operation and 

mai ntena nee _______ • ___ •.• _._·-·_ •••••• 45,000 
Port Orford (Corps, Nav.): Operation and 

maintenance _______ • ___ ._._. ___ • _____ •• 72,000 
Rogue River, harbor at Gold Beach (Corps, 

Nav.): Operation and maintenance .•••••• 228,000 

Pootnotes 8lt end of table. 

junior college education and for institutional 
non-college training. 

(1) Great regional disparities in GI Bill 
use. California has· a 36% GI Bill use rate; 
New York, 20%; Massachussets, 19%, Penn
sylvania and Ohio, 16%. In fiscal 1972, Cali
fornia vets used $302,000,000 in GI Blll bene
fits; New York vets used $99,000,000. 

(2) Equal military service means unequal 
opportunity. Since today's veteran pays tui
tion out of his GI Blll, veterans in states with 
cheap public colleges end up with cousid
erably more subsistence money than those 
from states whose public colleges charge 
higher tuition; for example, California State 
at Los Angeles charges $117, while Jersey City 
State charges $635, a difference of $518, leav
ing the New Jersey veteran with $1,365 to live 
one for nine months, while the California 
veteran has $1,862-almost $500 more. 

(3) Veterans are a smaller percentage of 
college students. After World War II, vet
erans were 50% of all enrollees in colleges. 
Today they are 9%. Although there was a. 
larger universe of eligible World War II vet
erans-15,000,000 versus 6,220,000 Vietnam
era veterans-today•s veterans are still a 
large potential audience. Higher levels of 
education in the population and the greater 
availab111ty of junior colleges result in a 
higher percentage of veterans using their op
portunities for college-23.4% versus 20.8% 
after Korea, and 14.5% after World War II. 

(4) Use i8 inverse to need. Roughly 20% 
of the 6,220,000 Vietnam-era vete:r:ans have 
pre-service college; 20% are high school 
dropouts; and 60% are high school gradu
ates. High school dropouts have about a 
20% use rate, whtle those with pre-service 
college have a 50% use rate, and high school 
graduates have close to a 50% rate. But the 
dropouts and high school graduates make 
the greatest use of the GI Bill for corre
spondence courses, with 800,000 persons hav
ing done so; 75% of those, according to a 
GAO study, dropped out prior to comple
tion. 

FISCAL YEAR 1974 PUBLIC WORKS APPROPRIATION BILL 

Senate bill Conference bill Project 

(5) Percent of federal budget devoted. 
After World War ll, the GI Bill took 7.5% 
of the federal budget; today it takes 1%. 

(6) Ruled out of private colleges. with 
fewer at state universities. Today veterans 
comprise only 1% of total enrollment at 
Holy Cross. Northwestern and Yale; veterans 
can no longer a.fford most private colleges, 
and represent less than 10% of the student 
body at major state universities. 

OREGON PUBLIC WORKS 
Mr. HATFIELD. Mr. President, on 

August 16 of this year President Nixon 
signed into law the measure making ap
propriations for public works and the 
Atomic Energy Commission for fiscal 
year 1974. Congress sent to the President 
a bill that was $8 million below the ad
ministration budget request for these 
items. 

In its considerations of the public 
works-AEC budget, the Appropriations 
Committees of both Houses reordered 
the administration's priorities in several 
areas, most notably in energy items. For 
the Pacific Northwest, where our citizens 
are facing disaster in · the form of an 
inadequate electrical power supply, the 
Congress made significant increases to 
accelerate the development of the Fed
eral Columbia River Power System. 

I ask unanimous consent to have ap
pear in the RECORD following these re
marks the Federal public works appro
priations as they affect Oregon, includ
ing a breakdown of House, Senate, and 
conference action on each of the items. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 

House bill Senate bill Conference bill 

Siuslaw River (Corps, Nav.): t 
$75,000 Investigation on jetty extension •••••••• $15,000 $15,000 

$3,000, 000 $3, 000,000 Operation and maintenance •••••••••••• 339,000 339,000 339,000 
Tillamook Bay and Bar (Corps, Nav.): 

7, 400,000 7, 400,000 lnv~stiga~ion on increasing project 
d1mens1ons. _______ ···--··········- 20,000 20,000 20,000 

28,950, 000 28,950,000 Operation and maintenance •••••••••••• 16,000 16,000 16,000 
Construction on south jetty ________________ 2,400,000 2, 400,000 2, 400,000 

2, 200,000 2, 200,000 Umpqua River (Corps, Nav.): 1 
Investigation on jetty system and 

10,000,000 10,000,000 increasing project dimensions •••••••• 20,000 66,000 45,000 
Operation and maintenance ____________ 217,000 217,000 217,000 

11, 500,000 11, 500,000 Yaquina Bay and Harbor (Corps, Nav.): 

Willam~~r:~~~:~~r ~~~~~~f~c:asfns_:_ ·--·----
440,000 440,000 440,000 

450,000 450,000 
Blue River Lake (Corps, F.C.): Operation 

450,000 450,000 and maintenance _______________________ 65,000 65,000 65,000 
Columbia and Lower Willamette Rivers 

330,000 0 below Vancouver and Portland (Corps, 
329, 800, 000 326, 800, 000 Nav.): 

Operation and maintenance ____________ 4,890, 000 4, 890,000 4, 890,000 
53,000,000 53,000,000 Construction on 40-foot channeL _______ 1, 800,000 1, 800,000 1, 800,000 

Columbia River at the mouth (Corps, Nav.): 
18,600, 000 17,850,000 Operation and maintenance ______________ 1,022,000 1, 022,000 1,022,000 

Columbia River between Vancouver and the 
97,500,000 97,500,000 Dalles (Corps, Nav.): Operation and 
33,300,000 33,300,000 maintenance ___________________________ 291,000 291,000 291,000 

Bonneville Lock and Dam (Corps, M.P.): 
Operation and maintenance ______________ 2, 410,000 2, 410,000 2, 410,000 

5, 000 5,000 co::!~~~~~;n;an~~~~~~~·-~·-~~:-~~-e~~~~o_n __ 103,000 103,000 175,000 175,000 175,000 
Cougar Lake (Corps, M.P.): 

150,000 150,000 Operation and maintenance ____________ 290,000 290, 000 290,000 
1, 538,000 1, 538,000 Construction on fish hatchery __________ 1,400,000 1, 400,000 1, 400,000 

Detroit Lake (Corps, M.P.): Operation and 
37,000 37,000 maintenance ___________________________ 995,000 995,000 995,009 

Dorena Lake (Corps, F.C.}: Operation and 
99,000 99,000 maintenance·-------------------------- 175,000 175,000 175,000 

Fall Creek lake (Corps, F.C.):a 
45,000 45,000 Operation and maintenance •••••••••••• 155,000 155,000 155,000 

Construction on recreation facilities ••••• 0 45,000 45,000 
72,000 72,000 Fern Ridge Lake (Corps, f- .C.): Operation and 

maintenance _____ • ____ •• _. _________ .-·· 270,000 270,000 270,000 
228,000 228,000 
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Project 

ne Or&JOO Coast-Continued 
Green Peter and Foster Lakes (Corps, M.P.): 

Operation and maintenance __ ___________ _ 
Hills Creek Lake (Corps, M.P.): Operation 

and maintenance __ ------- __ ---------- __ 
Lookout Point Lake (Corps, M.P.): Operation 

and maintenance __________ -------------
lower Columbia River and tributaries (Corps, 

F .C.): Investigation ________ ------------_ 
lower Columbia River bank protection 

(Corps, f.C.): Construction _____________ _ 
luckiamute River (Corps, F.C.):a Investiga-

tion ___________ ----- -------------------
Marys River (Corps, f.C.): Investigation ___ _ 
Scappoose drainage district (Corps, F.C.): 

Construction _______ -------- _____ -------
Skipanon channel (Corps, Nav.): Operation 

and maintenance _______________ ------ __ 
Willamette River above Portland and Yam

hill River (Corps, Nav.): Operation and maintenance __________________________ • 
Willamette River at Willamette Falls (Corps, 

Nav.): Operation and maintenance ______ _ 
Willamette River bank protection (Corps, 

F. C.): 
Operation and maintenance ___________ _ 
Construction. _____________ ----- __ ._ •• 

Willamette River Basin (Corps, Comp.): In-vestigation _____________________ --- ____ _ 
Tualatin project (Bureau, M.P.): • 

Construction ________________________ _ 
Investigation ________________________ • 

Willamette River project (Bureau, M.P.): 
Investigation ____________ •••• ----_._._ •• 

Southern Oregon: 

House bill 

$955,000 

370,000 

1, 340,000 

90,000 

700,000 

0 
49,000 

100,000 

35,000 

541,000 

345,000 

400,000 
700,000 

165,000 

7, 585,000 
125,000 

120,000 

Senate bill Conference bill 

$955,000 

370,000 

1, 340,000 

90,000 

700,000 

40, 000 
49,000 

100,000 

35,000 

541,000 

345,000 

400,000 
700,000 

165,000 

7, 785,000 
125,000 

120,000 

$955,000 

370,000 

1, 340,000 

90,000 

700,000 

40,000 
49,000 

100,000 

35,000 

541,000 

345,000 

400,000 
700,000 

165,000 

7, 785,000 
125,000 

120,000 

Project 

Rogue River Basin project (Bureau, M.P.):a 
Investigation •••• ____ ••• ____ -.-- .------. 

Eastern Oregon: 
Catherine Creek lake (Corps, F.C.): Con-

struction ___ ---------------------_----· 
John Day Lock and Dam (Corps, M.P.): 

Operation and maintenance ___________ _ 
Construction ________________________ _ 

McNary Lock and Dam (Corps, M.P.): a 
Operation and maintenance ___________ _ 
Construction (increase for recreation 

facilities on Lake Wallula) ______ ____ _ 
Silvies River and tributaries (Corps, F.C.): 

Investigation. ____ -- ______ -------------. 
The Dalles Lock and Dam (Corps, M.P.): 

Operation and maintenance _____________ _ 
Willow Creek Lake (Corps, F.C.):a Construc

tion (land acquisition and road relocation). 
Klamath project (Bureau, M.P.): Construc-

tion __________________________________ _ 
Klamath project, Shasta View irrigation dis-

trict (Bureau, lrr.): Construction ________ _ 
Crooked River project, Ochoco irrigation dis-

trict (Bureau, lrr.): Construction ________ _ 
Tumalo irrigation district (Bureau, lrr.): Construction __ _____ ___________________ _ 
Westland irrigation district (Bureau, lrr.): 

Construction ___ ----------------____ ----
Umatilla Basin project (Bureau, M.P.): 

Investigation._-----------------------
Walla Walla project (Bureau, M.P.): Inves-

tigation ______ -----_------- __ -------- __ 
Recreation facilities at existing projects 

(Bureau): a Planning and construction ____ _ 
Miscellaneous: 

House bill 

$700,000 

2, 476,000 
7, 475,000 

2, 964,000 

2, 500,000 

21,000 

2, 053,000 

0 

600,000 

2, 500,000 

40,000 

550,000 

50,000 

85,000 

70,000 

136,000 

Senate bill Conference bill 

$25,000 

700,000 

2, 476,000 
7, 475,000 

2, 964,000 

2, 653,000 

21,000 

2, 053,000 

450,000 

600,000 

2, 500,000 

40,000 

550, 000 

50,000 

85,000 

70,000 

186,000 

$25,000 

700,000 

2, 476,000 
7, 475,000 

2, 964,000 

2, 653,000 

21,000 

2, 053,000 

450,000 

600, 000 

2, 500,000 

40,000 

550,000 

50,000 

85,000 

70,000 

186,000 

Applegate Lake (Corps, F.C.): a Construction 
(land acquisition only). 

Carryover from fiscal year 1973 of $100,000 dis
allowed by House, allowed by Senate, dis
allowed by conference due to authorization 
language requiring prior completion of irriga
tion agreements. 

Columbia River and tributaries (Corps, F. C.): s Investigation ___________________ _ 
Pacific Northwest River Basin (Corps, 

Comp.): Investigation •• ----_-----------
Western States water plan (Bureau): In-

444,000 

205,000 

1, 000,000 

3, 000,000 

171,000 

620,000 

205,000 

1, 000,000 

3, 000,000 

171,000 

620,000 

205,000 

1,000,000 

3,000,000 

171,000 

Elk Creek Lake (Corps, F.C.): Construction •• 
Lost Creek Lake (Corps, M.P.): Construction. 
Rogue River Basin project, Merlin division 

1, 100, 000 1, 100, 000 1, 100, 000 
35,600,000 

vestigation ______________________ ______ _ 
Water Resources Council planning grants to 

States (WRC) ___ -----------------------
Pacific Northwest River Basin Commission 

35, 600, 000 35, 600, 000 

(Bureau, M.P.): Planning _______________ _ 300,000 
Rogue River Basin project, Medford and 

Rogue River Valley irrigation districts 

300,000 300,000 
(WRC) •• ------ ____ --------- ______ -----

(Bureau, lrr.): Construction ____________ _ 75,000 75, 000 75,000 

t language inserted in Senate report and held in conference: Hopper Dredge "Pacific"-the 
committees "continue the moratorium, with one minor exception, on all proposed plans for replace
ment or modification of dredges which are not presently under contract, including hopper dredges, 
pending completion of the comprehensive National Dredging Study .• . . The exemption from the 
moratorium ... is for modification of the dredge 'Pacific.' Because of the urgent need to update 
this plant, particularly the replacement of the power system, the Corps is urged to develop and 
submit its plans for the needed work. However, this special exception of the 'Pacific' is subject to 
the restriction on the use of the 'Pacific' to bar or entrance channel work, commonly referred to as 
'outside harbor work' following repair and up&rading.'' 

2 language inserted in Senate report and held in conference: Umpqua River navigation study
the committees "direct the Corps to complete the Umpqua River navigation study in fiscal year 
1974 if sufficient unused funds are available from appropriated funds for other navigation studies 
in Oregon." 

a Language inserted in Senate report and held in conference: "The Corps ••• is directed to 
complete planning of the Beaver Drainage District Project during the fiscal year with currently 
available funds." 

U.S. POLICY IN THE MIDDLE EAST 

Mr. McCLURE. Mr. President, it is 
ironic that last week's dove is suddenly 
this week's hawk. Let us contrast the 
suggestion of the resolution of support for 
Israel, cosponsored by more than one
half of the Members of the Senate, with 
prior positions many of them have taken. 
Perhaps then the results of this action 
would be more clearly apparent. 

The course the United States is now 
taking can only help the Soviet Union. 
Despite this fact, the United States-in a 
generous, but misguided response to the 
events in the Middle Eas~is contribut
ing to precisely that polarization which 
it has officially denounced for so long. 
The emotion is good, but the logic is bad. 
I intend to submit a substitute to the 
Middle East resolution which attempts to 
demonstrate this by the simple applica
tion of the same thinking, in the same 
terminology to the situation in South 
Vietnam. 

We are told that we have a commit
ment to Israel. If we have one, it has not 
been made public. I do not hear any com
plaints from most of those who have pro
tested secret agreements on the part of 
the Executive. 

The war powers blll recently passed 
by this body with only 20 dissenting votes 
stipulates that even troop deployment or 

the massing of troops within our own 
borders can be provocative. Is that more 
provocative than supplying jet fighters? 
Many Members of Congress have stated 
their view that the United States is not, 
and cannot be, a world policeman. Is not 
the Middle East part of the "World"? 
Many Congressmen have voted against 
the sale of any armaments or the dona
tion of any sort of mtlitary assistance to 
other nations. But surely they are the 
same people who most vociferously and 
most correctly insist upon the recognition 
of Israel as a nation. 

Those who are most confident in the 
policies of detente have failed to recog
nize that the real cause of war in the 
Middle East is the Soviet buildup by air 
and sea of the Arab military machine. 
The only way to defeat this Soviet str-at
egy is to achieve peace. Otherwise, we 
fall into a very obvious trap. The ironic 
fact is that Israel and the Arab nations 
are merely cynically used pawns in the 
plans of a country which has the best 
interests of neither one at heart. 

Mr. President, I ask unanimous con
sent that.the text of the substitute which 
I intend to submit be printed in the 
RECORD. 

There being no objection, the text of 
the resolution was ordered to be printed 
in the REcoRD, as follows: 

Resolution to urge the continued transfer to 
Israel and South Viet-Nam of Phantom 
aircraft and other equipment 
SEc. 1. Whereas the President is supporting 

a strong and secure Israel as essential to the 
interests of the United States; and 

Whereas the armed forces of Egypt and 
Syria launched an unprovoked attack against 
Israel shattering the 1967 cease-fire; and 

Whereas Israel refrained from acting pre
emptively in its own defense; and 

Whereas the Soviet Union, having heavily 
armed the Arab countries with the equip
ment needed to start this war, is continuing 
a massive airlift of sophisticated military 
equipment to Egypt and Syria; and 

Whereas Public Law 91-441, as extended, 
authorizes the President to transfer to Israel 
by credit sale whatever arms may be needed 
to enable Israel to defend itself: Now, there
fore, be it 

Resolved, That it is the sense of the Senate 
that the announced policy of the United 
States Government to maintain Israel's de
terrent strength be implemented by continu
ing to transfer to Israel, by whatever means 
necessary, Phantom aircraft and other equip
ment in the quantities needed by Israel to 
repel the aggressors. 

SEc. 2. Whereas the President is supporting 
a strong and secure South Viet-Nam as es
sential to the interests of the United States; 
and 

Whereas the armed forces of North Viet
Nam launched an unprovoked attack aga.tnst 
South Viet-Nam shattering the 1954 cease
fire; and 
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Whereas South Viet-Nam refrained from 
acting preemptively in its own defense; and 

Whereas the Soviet Union, having heavily 
armed North Viet-Nam with the equipment 
needed to start this war, is continuing a mas
sive airlift of sophisticated military equip
ment to North Viet-Nam; and 

Whereas the Gulf of Tonkin Resolution au
thorized the President to transfer to South 
Viet-Nam whatever arms may be needed to 
enable South Viet-Nam to defend itself: Now, 
therefore, be it 

Resolved, That it is the sense of the Sen
ate that the announced policy of the United 
States Government to maintain South Viet
Nam's deterrent strength be implemented by 
continuing to transfer to South Viet-Nam, by 
whatever means necessary, Phantom aircraft 
and other equipment in the quantities need
ed by south Viet-Nam to repel the aggressors. 

CONCLUSION OF MORNING 
BUSINESS 

The PRESIDING OFFICER. The time 
for the transaction of routine morning 
business has expired. 

EXECUTIVE SESSION 
Mr. ROBERT C. BYRD. Mr. President, 

I move that the Senate go into executive 
session to consider the nomination of 
Mr. William John Fellner. 

The motion was agreed to, and the 
Senate proceeded to the consideration of 
executive business. 

COUNCffi OF ECONOMIC ADVISERS 
The legislative clerk read the nomina

tion of William John Fellner, of Con
necticut, to be a member of the Council 
of Economic Advisers. 
FELLNER, NEW ECONOMIC PICK OF ADMINISTRA

TION, FAVORS HIGHER UNEMPLOYMENT POLICY 

Mr. PROXMffiE. Mr. President, sel
dom do we have before us a nominee 
whose views on public issues have been 
so carefully articulated in advance as 
those of Dr. William Fellner, on whose 
nomination as a member of the Council 
of Economic Advisers the Senate will 
soon act. 

This is a tremendously important 
nomination, not only because the Coun
cil of Economic Advisers is an important 
body, not only because Mr. Fellner is ex
pected to become chairman of that 
council within a few months, when Dr. 
Stein resigns, but also because of the na
ture of Dr. Fellner's views, and the re
flection that will have on the change in 
economic policy this country is likely to 
undergo, based on his appointment as 
the President's top adviser. 

In the recent studies he has prepared 
for the American Enterprise Institute, 
in a speech to the National Association 
of Business Economists in September. in 
a press conference on September 29, and 
in his testimony before the Senate Bank
ing Committee, Dr. Fellner has spelled 
out his views on employment, inflation, 
and other major economic issues with 
candor and precision. 

One can only admire Dr. Fellner's hon
esty and outspokenness. I hope it will be 
sustained in o:mce. Certainly some plain 
speaking about economic policy will be a 
welcome breath of fresh air 1n an ad-

ministration whose chief policymakers 
can so seldom remove their rose colored 
glasses long enough to look at the real 
economic problems which confront the 
country. 

While I admire Dr. Fellner's honesty 
and while I have great respect for his 
fine intellect and his long record of aca
demic achievement, I find myself in 
sharp disagreement with him on the most 
basic issues of economic policy. The Sen
ate should confirm Dr. Fellner only with 
a clear understanding of his views and 
of the need to resist the central thrust of 
Dr. Fellner's recommendations on some 
key issues of economic policy. 

While I admire Dr. Fellner's honesty 
and have great respect for his fine in
tellect and his excellent record-not only 
is he a distinguished professor at Yale 
University, but also is a distinguished 
member of the American Economic &
sociation-we must have a clear under
standing of his views and of the need 
to resist the central thrust of Dr. Fell
ner's recommendations on some of the 
issues of economic policy. 

The most disturbing of Dr. Fellner's 
recommendations has to do with unem
ployment. Dr. Fellner is firmly convinced 
that, given the present structure of the 
economy, it is dangerous to try to reduce 
unemployment to 4 percent. He urges a 
5-percent unemployment rate as the new 
target toward which monetary and :fiscal 
policy should be directed. To push un
employment below 5 percent will, he be
lieves, produce a continuously accelerat
ing rate of inflation, and that in turn 
will lead to a serious recession. 

Since Dr. Fellner's view on unemploy
ment is apparently shared by an increas
ing number of academic economists, it is 
important that this question be carefully 
examined on its merits. In the course of 
hearings before the Joint Economic Com
mittee I have questioned both admin
istration o:tHcials and a large number of 
academic economists on this question of 
the appropriate target for unemploy
ment. I have concluded that while sup
port for an unemployment target higher 
than 4 percent is widespread among 
economists, the evidence which supports 
this conclusion is extremely limited. In
deed, I am both surprised and disturbed 
that such a sweeping conclusion has been 
reached on the basis of so little evidence. 

Support for a higher unemployment 
target rests on the argument that the 
proportion of women and teenagers in 
the labor force has increased. Since these 
groups typically have higher unemploy
ment rates than adult men, a higher 
overall unemployment is now consistent 
with a quite low unemployment rate for 
adult men. 

In itself this fact is indisputable. There 
is no question that the proportion of 
women and young people in the labor 
force has increased dramatically since 
the 1950's. But this is only one of many 
dramatic and important labor market 
changes. The occupational structure has 
changed just as dramatically. We are 
now predominantly a white collar rather 
than a blue-collar economy. Educational 
levels have increased. The skill require
ments of various jobs have changed. 
Surely it would be a tragic mistake to 

commit ourselves to the sacrifice of the 
income and production associated with a 
lower unemployment rate when these 
crucial questions have not even been 
examined. Yet this, as I understand it, 
is what Dr. Fellner and others who share 
his views would have us do. 

Economists and others seem to have 
forgotten the high costs which are asso
ciated with higher unemployment. Let 
me review some of them. A 5-percent 
rather than a 4-percent unemployment 
rate means-

About 850,000 more unemployed. 
Many thousands more on part-time 

work. 
Almost $40 billion per year in lost out

put. 
A $12 to $15 billion reduction in Fed

eral tax receipts. 
A $3 to $5 billion reduction in State 

and local tax receipts. 
Surely before we agree to accept those 

costs, we should have overwhelming evi
dence that there is no other way to sta
bilize the economy and avoid recession. 

I urge Dr. Fellner, who as a distin
guished academic economist must surely 
appreciate the importance of full evalua
tion of the evidence, to put the resources 
of the executive branch to work on a 
more complete analysis of changes in the 
labor market, and of other causes of in
flation. Wait until the results are in 
before reaching a conclusion that the 
Nation must pay the enormous costs of 
higher unemployment. Perhaps the re
sults of fuller examination of the evi
dence will surprise him. Perhaps he will 
:find that the favorable changes in the 
labor market outweigh the unfavorable 
ones, and that a lower rather than a 
higher unemployment target is appro
priate. 

If we analyze our present inflation, 
economist after economist has been un
able to show that the reason why prices 
have been rising is that unemployment 
is lower; that there is a shortage in the 
labor market. That is not the ease. It is 
not primarily a food inflation. It rests 
primarily in the shortage of paper, oils, 
chemicals, and the like. It is not a labor 
inflation. In fact, all the testimony is 
that wages have behaved extraordinarily 
well. Just this morning we have further 
testimony to that effect. They have 
greatly lagged behind prices. & a matter 
of fact, in the last year real wages are 3 
percent below what they were a year ago. 
So working people have not benefited 
and they are not responsible for the in
crease in prices. 

Perhaps Dr. Fellner will find that 
women and young people can be trained 
for the jobs traditionally held by adult 
men, thereby eliminating many inflation
ary labor bottlenecks. Perhaps he will 
:find that stronger action against dis
crimination in employment will eliminate 
many bottlenecks. Perhaps he will :find 
that the enormous growth presently oc
curring in the adult population between 
25 and 35 years of age is providing an 
invaluable reservoir of well-educated, 
full-time workers who can help eliminate 
inflationary bottlenecks caused by short
ages of skilled labor. Until these questions 
have been examined we should not be 
so pessimistic about the ability of our 
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economy to combine full employment 
with reasonable price stability. 

A second area where I would urge Dr. 
Fellner to rethink his views and to ex
amine additional evidence is the area of 
price and wage control. Dr. Fellner has 
said emphatically that we should re
move the controls as soon as possible and 
that they should be removed for good. 
Everyone recognizes that controls create 
problems, that they cause distortions, 
that they have a cost. No one wants a 
permanent phase IV. Nonetheless, our 
recent unhappy experience with the pre
mature removal of phase II at the begin
ning of this year, which marked the 
beginning of the worst inflation this 
country has had in the last 25 years, 
should certainly warn us against making 
the same mistake twice. Surely we should 
examine the possibility of improving 
rather than prematurely abandoning 
phase IV. And surely we should consider 
very carefully what is to come after phase 
IV. To me it seems incredible that the 
administration would repeat the mistake 
it made on first taking office in 1969 of 
abandoning all forms of income policy. 
Yet a complete "hands-off" attitude ap
pears to be the preferred alternative of 
Dr. Fellner and of other leading ad
administration officials. I urge them to 
reconsider. 

Despite my feeling that this represents 
a serious change in our economic policy, 
and one I oppose, regret, and expect to 
do all I can to prevent, I must say that 
Dr. Fellner is clearly qualified; he is a 
man of outstanding intellect who has oc
cupied prominent positions. I have talked 
to a number of economists who have 
great respect for Dr. Fellner. 

I support the confirmation of Dr. Fell
ner because I admire him for his honesty 
and plain speaking. And because he 
brings to his office the most impeccable 
of academic credentials. But I urge him 
to searchingly reexamine his views on 
unemployment and on the control of in
flation. I, for one, will continue to oppose 
his position on both these issues until he 
can present me with far more persuasive 
evidence than he has so far that he is 
right and I am wrong. 

The PRESIDING OFFICER. The ques
tion is, Will the Senate advise and con
sent to the nomination of William John 
Fellner, of Connecticut, to be a member 
of the Council of Economic Advisers? 

Without objection, the nomination is 
confirmed. 

LEGISLATIVE SESSION 
Mr. ROBERT C. BYRD. Mr. President, 

I ask unanimous consent that the Senate 
return to the consideration of legislative 
business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

MESSAGES FROM THE PRESIDENT
APPROVAL OF BILL 

Messages in writing from the President 
of the United States were communi
cated to the Senate by Mr. Heiting, one 
of his secretaries, and he announced 
that on October 18, 1973, the President 

had approved and signed the act (S. ORDER FOR ADJOURNMENT FROM 
2419) to correct typographical and cleri- TUESDAY; OCTOBER 23, 1973, TO 
cal errors in Public Law 93-86. FRIDAY, OCTOBER 26, 1973 

EXECUTIVE MESSAGES REFERRED 
As in executive session, the Presiding 

Officer (Mr. HATHAWAY) laid before the 
Senate messages from the President of 
the United States submitting sundry 
nominations, which were referred to the 
Committee on the Judiciary. 

(For nominations received today, see 
the end of Senate proceedings.) 

ADJOURNMENT FROM OCTOBER 18, 
1973, TO OCTOBER 23, 1973 

Mr. ROBERT C. BYRD. Mr. President, 
I ask the Chair to lay before the Senate 
a message from the House of Represent
atives on Senate Concurrent Resolution 
54. 

The PRESIDING OFFICER laid before 
the Senate the amendment of the House 
of Representa-tives to the concurent res
olution (S. Con. Res. 54) providing for 
adjournment of the Senate from Thurs
day, October 18, 1973, to Tuesday, Octo
ber 23, 1973, which was in line 4, after 
"1973", insert", and that when the House 
adjourns on Thursday, October 18, 1973, 
it stand adjourned until 12 o'clock meri
dian on Tuesday, October 23, 1973." 

Mr. ROBERT C. BYRD. Mr. President, 
I move that the Senate concur in the 
amendment of the House. 

The motion was agreed to. 

TRANSACTION OF ROUTINE 
MORNING BUSINESS 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that there now 
be a period for the transaction of rou
tine morning business for not to exceed 
30 minutes, with statements limited 
therein to 15 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

QUORUM CALL 
Mr. ROBERT C. BYRD. Mr. President, 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The clerk 

will call the roll. 
The legislative clerk proceeded to call 

the roll. 
Mr. BENNETT. Mr. President, I ask 

unanimous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

AUTHORITY FOR THE SECRETARY 
OF THE SENATE TO RECEIVE 
MESSAGES DURING ADJOURN
MENT 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that during the 
adjournment of the Senate over to Tues
day next at 12 noon the Secretary of 
the Senate be authorized to receive mes
sages from the President. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that when the 
Senate completes its business on next 
Tuesday it stand in adjournment until 
the hour of 12 noon on Friday next. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ORDER FOR ADJOURNMENT FROM 
FRIDAY, OCTOBER 26, 1973, TO 
TUESDAY, OCTOBER 30, 1973 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that when the 
Senate completes its business on Friday 
next it stand in adjournment until the 
hour of 12 noon on the following 
Tuesday. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

OIL THREAT POINTS UP U.S. EN
ERGY POLICY PROCRASTINATION 
Mr. ROBERT C. BYRD. Mr. President, 

yesterday's announcement by the oil pro
ducing nations of the Persian Gulf that 
they will cut back production by 5 per
cent a month until Israel withdraws 
from territory occupied as a result of the 
1967 war points up once again the vital 
need for a national energy fuels policy 
in the United States. 

That such a threat is possible is due in 
no small measure to our own failure to 
formulate a sensible, forward-looking 
national energy fuels policy. Such a pol
icy has been talked about for years, but, 
so far, the talk has not been translated 
into action. 

It is absolutely essential for the future 
security of the United States that a na
tional fuels policy be formulated without 
further delay, and that research and de
velopment in our most abundant fossil 
fuel-coal-be stepped up immediately. 

The proven reserves of coal in the 
United States are adequate for our en
ergy fuel needs for 500 years, if we are 
prepared to spend the funds to develop 
the technology necessary to coal's full 
utilization. Such a policy would render 
the United States impervious to any 
threat of energy fuel blackmail, from any 
quarter. I believe, in the light of develop
ments in the Middle East, that a na
tional fuels policy, with an accent on coal 
research, is one of this Nation's top prior
ities, and that steps should be taken im
mediately to implement such a policy. 

ORDER FOR TRANSACTION OF ROU
TINE MORNING BUSINESS ON 
OCTOBER 23, 26, AND 30, 1973 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that on October 
23, 26, and 30, immediately after the two 
leaders or their designees have been rec
ognized under the standing order, there 
be a period for the transaction of routine 
morning business for not to exceed 30 
minutes, with statements therein limited 
to 3 minutes. 
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The PRESIDING OFFICER. Without 

objection, it 1s so ordered. 

QUORUM CALL 
Mr. ROBERT C. BYRD. Mr. Presi

dent, I suggest the absence of a quorum. 
The PRESIDING OFFICER. The clerk 

will call the roll. 
The assistant legislative clerk pro

ceeded to call the roll. 
Mr. ROBERT C. BYRD. Mr. President, 

I ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

PROGRAM FOR TUESDAY 
Mr. ROBERT C. BYRD. Mr. President, 

it is not expected that there will be 
any yea-and-nay votes on Tuesday, 
October 23. There will be a period for 
the transaction of routine morning busi
ness after the two leaders or their desig
nees have been recognized under the 
standing order. The period for routine 
morning business will not extend be
yond 30 minutes, under the order, with 
statements therein limited to 3 minutes. 

ADJOURNMENT UNTn. TUESDAY, 
OCTOBER 23, 1973 

Mr. ROBERT C. BYRD. Mr. President, 
1f there be no further business to .come 

before the Senate, I move, in accord
ance with the provisions of Senate Con
current Resolution 54, as amended, that 
the Senate stand in adjournment until 
12 o'clock noon on Tuesday next. 

The motion was agreed to; and at 
2: 13 p.m. the Senate adjourned until 
Tuesday, October 23, 1973, at 12 noon. 

NOMINATIONS 
Executive nominations received by the 

Senate on October 17, 1973, pursuant to 
the order of October 16, 1973: 

COUNCIL ON ENVmONMENTAL QUALITY 

Russell W. Peterson, of Delaware, to be a 
Member of the Council on Environmental 
Quality, vice Russell E. Train. 

UNESCO SESSION REPRESENTATIVES 

The following-named persons to be Repre
sentatives of the United States of America 
to the Third Extraordinary Session of the 
General Conference of the United Nations 
Educational, Scienttftc, and Cultural Orga
nization: 

Roy D. Morey, of Maryland. 
Wffiiam B. Jones, of California.. 
Edward 0. Sullivan, Jr., of New York. 

OVERSEAS PRIVATE INvESTMENT CORPORATION 

Donley L. Brady, of California, to be a 
Member of the Board of Directors of the 
Overseas Private Investment Corporation for 
a. term expiring December 17, 1975, vice 
Daniel Parker, term expired. 

DEPARTMENT OF J'oSTICE 

Charles H. Anderson, of Tennessee, to be 
United States Attorney for the Middle Dis
trict of Tennessee for the term of four years. 
(Reappointment.) 

Leigh B. Hanes, Jr. of Virginia., to be 
United States Attorney for the Western 
District of Virginia for the term of four 
years. (Reappointment.) 

R. Jackson B. Smith, Jr., of Georgia., to be 
United States Attorney for the Southern 
District of Georgia for the term of four years. 
(Reappointment.) 

William H. Sta.trord, Jr., o! Florida, to be 
United States Attorney for the Northern 
District of Florida. for the term of four 
years. (Reappointment.) 

Executive nominations received by the 
Senate on October 18, 1973: 

DEPARTMENT OF JUSTICE 

Jack V. Richardson, of Kansas, to be 
United States Marshal !or the District of 
Kansas for the term of four years. (Reap• 
pointment.) 

Rex Walters, of Idaho, to be U.S. Marshal 
!or the district of Idaho for the term of four 
years. (Reappointment.) 

CONFIRMATIONS 
Executive nominations confirmed by 

the Senate October 18, 1973: 
OLD WEST REGIONAL COMMISSION 

Warren Clay Wood, of Nebraska., to be Ped· 
era.l Cocha.1rman of the Old West Regional 
Commission. 

COUNCIL OF ECONOMIC ADVISERS 

Wlllia.m John Fellner, of Connecticut, to 
be a. member of the Council of Economic 
Advisers. 

(The above nominations were approved 
subject to the nominees' commitment tore
spond to requests to appear and testify be
fore any duly constituted committee of the 
Senate.) 

HOUSE OF REPRESENTATIVES-Thursday, October 18,1973 
The House met at 12 o'clock noon. 
Rev. Richard R. Madden, superior, 

Carmelite Monastery, Youngstown, Ohio, 
offered the following prayer: 

Dear Lord, so many times we stand be
fore You, as now, and say nothing. So 
many times, we praise You with our lips, 
while our minds are far from You. But 
at this moment, we beg You, hear us. 

You have entrusted us with high dig
nity. You have made us the fond hope of 
our great land. Give us the wisdom to un
derstand that we are only Your instru
ments-that You use our hands, our eyes, 
and our minds to accomplish Your will. 
And let us never forget that far more 
important than our own personal needs 
are the needs of our people, who have no 
one but us. 

Help us know that you made an imper
fect world deliberately, so that each one 
of us, by our integrity, by our strength, 
and by our love. might add our finest 
touch to Your great masterpiece. In 
Jesus'name.AJnen. 

THE JOURNAL 
The SPEAKER. The Chair has exam

Ined the Journal of the last day's pro
ceedings and announces to the House his 
approval thereof. 

Without objection, the Journal stands 
approved. 

There was no objection. 

REDUCTION OF OIL PRODUCTION 
BY ARAB STATES CAN BE A TWO
WAY STREET 
<Mr. BARRETT asked and was given 

permission to address the House for 1 
minute, to revise and extend his remarks 
and include extraneous matter.> 

Mr. BARRETT. Mr. Speaker, the Arab 
oil states have turned to oil pressure 
diplomacy in their efforts to dictate our 
foreign policy. As we all know by now, 
they are going to reduce their oil pro
duction by 5 percent every month, with 
the reduction being imposed against oil 
shipments to the United States. They 
have taken this action because of our 
support of Israel in its continued strug
gle for survival. 

Mr. Speaker, this amounts to an at
tempt to blackmail the United States
and we will not be blackmailed. Restric
tions on exports can cut two ways. The 
Arab States are importers of many 
needed items and supplies from the 
United States. The President has the 
power and authority to curtail those ex-
ports from the United States. According
ly, I am today introducing a House con
current resolution expressing the sense 
of Congress on this matter which reads 
as follows: 

Resolved. by the House of Representatives 
(the Senate concurring), That it is the sense 
of the Congress that the President should 
curtail exports of goods, materials and tech-

nology to any nation that restricts the flow 
of oil to the United States in a. quantity 
which is proportionate to the quantity of 
such restriction of on. 

I ask my colleagues in the House to 
cosponsor this resolution. 

THE GREAT PROTEIN ROBBERY: 
NO. 10 

<Mr. STUDDS asked and was given 
permission to address the House for 1 
minute and to revise and extend his re
marks.) · 

Mr. STUDDS. Mr. Speaker, on June 
13, I introduced in the House, simultane
ously With Senator WARREN G. MAGNU
SON in the Senate, a bill, H.R. 8665, to 
extend U.S. fisheries jurisdiction over 
coastal species of fish out to 200 miles 
from our shores, and over anadromous 
fish-such as salmon. This jurisdiction 
would exist until international agree
ment is reached and implemented on ex
tended fisheries jurisdiction. On June 29, 
I reintroduced my bill with 35 cospon
sors. Today I am relntroducting the bill, 
this time with additional cosponsors. 

We need urgently to establish immedi
ate conservation measures to protect the 
marine resources in our coastal waters. 
Huge, government-subsidized fishing 
:fleets from Russia, Poland, Japan, East 
Germany, and other nations are cur
rently exploiting the fish stocks in the 
Northwest Atlantic at such a rate as to 
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